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THE INDEX OF THE REPORTS AND LIST OF STATUTES PASSED 
ON RECOMMENDATION OF THE JUDICATURE COMMISSION 
AND OF THE JUDICIAL COUNCIL—1919-1951 


For the convenience of the legislature and the courts and practicing lawyers 
we call attention to the fact that we annexed to our 27th report, in 1951, an 
alphabetical, and chronological, index to the contents of these reports since 1919, 
with an introductory statement, and also an index of the circular letters of the 
Administrative Committee of the District Courts. 


Preceding the index is an annotated list of about 150 statutes passed on recom- 
mendation of the Judicature Commission and of the Judicial Council since 1919, 
with references to the reports where the reasons for each statute may be found. 


This list of statutes brought down to 1954 now numbers 177 with references 
and is to be reprinted for convenient reference for the bench and bar in the 
Massachusetts Law Quarterly for February 1955, Vol. 40 No. 1. 
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DeceMBER, 1954. 


To His Excetutency, CurisTiAN A. HERTER 
Governor of Massachusetts 


In accordance with the provisions of section 34B of chapter 221 
of the General Laws (Ter. Ed.) we have the honor to transmit 
the thirtieth annual report of the Judicial Council for the year 
1954. 

FRANK J. DONAHUE, Chairman, 
FREDERIC J. MULDOON, Vice-Chairman, 
LOUIS S. COX, 

JOHN E. FENTON 

JOHN C. LEGGAT, 

ELIJAH ADLOW 

FRANK L. RILEY, 

CHARLES W. BARTLETT, 

JOSEPH GOLDBERG, 

FREDERICK M. DEARBORN, JR. 








Acts oF 1924, CHAPTER 244 


As Amended by St. 1927, c. 923, St. 1980, c. 142, and St. 1947, c. 601 
Now Appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-34C 


An ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL COUNCIL TO MAKE A 


Continuous Stupy OF THE ORGANIZATION, PROCEDURE AND PRACTICE OF 
THE Courts. 


Be it enacted, etc., as follows: 






































Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading “Judicial 
Council,” the following three new sections—Section 34A. There shall be a 
Judicial Council for the continuous study of the organization, rules and 
methods of procedure and practice of the judicial system of the common- 
wealth, the work accomplished, and the results produced by that system and 
its various parts. Said council shall be composed of the chief justice of the 
supreme judicial court or some other justice or former justice of that court 
appointed from time to time by him; the chief justice of the superior court 
or some other justice or former justice of that court appointed from time 
to time by him; the judge of the land court or some other judge or former 
judge of that court appointed from time to time by him; the chief justice 
of the municipal court of the city of Boston or some other justice or former 
justice of that court appointed from time to time by him; one judge of a 
probate court in the commonwealth and one justice of a district court in 
the commonwealth and not more than four members of the bar all to be 
appointed by the governor, with the advice and consent of the executive 
council. The appointments by the governor shall be for such periods, not 


exceeding four years, as he shall determine. 

Section 34B. The Judicial Council shall report annually on or before 
December first to the governor upon the work of the various branches of 
the judicial system. Said council may also from time to time submit for the 
consideration of the justices of the various courts such suggestions in regard 
to rules of practice and procedure as it may deem advisable. 


Section 34C. No member of said council, except as hereinafter provided, 
shall receive any compensation for his services, but said council and the 
several members thereof shall be allowed from the state treasury out of 
any appropriation made for the purpose such expenses for clerical and other 
services, travel and incidentals as the governor and council shall approve. 
The secretary of said council, whether or not a member thereof, shall receive 
from the commonwealth a salary of five thousand dollars. 


MEMBERS OF THE COUNCIL 


FRANK J. DONAHUE of Boston, Chairman 


FREDERIC J. MULDOON of Winthrop, Vice-Chairman 


Louis S. Cox of Lawrence FRANK L. RILEY of Worcester 

JOHN E. FENTON of Lawrence CHARLES W. BARTLETT of Dedham 

JOHN C. LeacGatT of Lowel! JOSEPH GOLDBERG of Hudson 

ELIJAH ADLOW of Boston FREDERICK M. DEARBORN, JR. of Wenham 








FRANK W. GRINNELL, Secretary, 60 State St., Boston 
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THIRTIETH REPORT OF THE JUDICIAL COUNCIL 
OF MASSACHUSETTS 


To His Excellency 
CurIsTIAN A. HEeRTER 
Governor of Massachusetts 


The Judicial Council was created by St. 1924, Chapter 244 
(see copy printed on opposite page), “for the continuous study 
of the organization, rules and methods of procedure and practice 
of the judicial system of the Commonwealth, the work accom- 
plished and the results produced by that system and its various 
parts.” 

Since the last report Hon. Davis R. Keniston, Chief Justice of 
the Municipal Court of the City of Boston, died and his successor, 
Hon. Elijah Adlow, took his seat as a member of the Council in 
accordance with the act on the opposite page. Charles W. Bartlett 
of Dedham was reappointed by Your Excellency as a member of 
the Council for a four year term. 


RECOMMENDATIONS ADOPTED IN 1954 


During the last session the legislature adopted eight recommen- 
dations of the Council, as follows: 

Chapter 439 as to specific performance of contracts other than 
those for personal service. (See 29th report, p. 37.) 

Chapter 442 as to admissibility of business entries in criminal 
cases. (See 29th report, pp. 27-32.) 

Chapter 465 relative to limitation on actions to recover legacies. 
(See 29th report, pp. 48-51A.) 

Chapter 467 regulating procedure for attachment of wages. (See 
29th report, pp. 12-13.) 

Chapter 528 for interlocutory reports to the Supreme Judicial 
Court in criminal cases. (See 29th report, pp. 36-37.) 

Chapter 552 relative to filing notices of certain actions in pro- 
bate courts to protect executors and administrators from liability 
for claims against estates of which they have no notice. (See 29th 
report, pp. 26-27.) 

Chapter 556 shifting jurisdiction from the probate courts to the 
district courts under the “uniform” reciprocal act for enforcement 
of support of dependents. (See 29th report, pp. 16-23.) 

Chapter 616 re-enacting in substance Chapter 387 of 1934 (re- 
pealed in 1943) providing district courts with exclusive original 
jurisdiction of actions of tort arising out of the operation of motor 
vehicles. (See 29th report, p. 9.) 
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Bills Recommended and Favorably Reported by the Judiciary 
Committee but Not Enacted 


There were three of these. 

A bill for a moderate jury fee (see 29th report, pp. 6-8) reported 
as House 2631. 

A bill relating to venue in District Courts (see 29th report, pp. 
11-12) reported as House 2930. 

A bill as to televising and broadcasting testimony of witnesses 
(see 29th report, pp. 37-38) reported as House 2747. 

These recommendations are renewed in this report. 


Bills Recommended but Not Favorably Reported 


There were six of these. 

A bill relative to oral depositions before trial (see 29th report, 
pp. 10-11). 

A bill relative to concurrent jurisdiction of the Superior Court 
(see 29th report, p. 12). 

A bill to provide for judgments in actions of contract in which 
there are no disputed facts. 

A bill for limited exceptions by the Commonwealth in criminal 
cases (see 29th report, pp. 42-45). 

A bill for jury commissioners in a district comprising Middlesex, 
Suffolk and Norfolk Counties (see 29th report, p. 46). 

A bill relative to the right of privacy (see 29th report, pp. 23-27). 

The first five of these recommendations are renewed in this re- 
port. 


Negative Recommendations on Bills Referred to the Council 
for a Report 


Wire tapping. A bill (House 2377 of 1953) to restrict the au- 
thority of the Attorney General and district attorneys to authorize 
wire tapping was referred to the Council by Resolves, Chapter 
32 of 1953 with a request for a report. For reasons stated in a 
discussion on pages 39-42 of the 29th Report the Council unani- 
mously reported in opposition to the bill as not in the public inter- 
est. The bill was enacted by both Houses with certain amendments 
and came before you for approval. At the request of Your Excel- 
lency the Council submitted a special report dated May 13, 1954 
(printed in an Appendix hereto, pp. -  ) reaffirming its views 
in opposition to the bill and the amendments. Thereafter, the bill 
was vetoed by Your Excellency with a veto message printed as 
Senate 837 (reprinted in the Appendix, pp. - ) and the veto 
was sustained. 
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The three other negative recommendations followed were: 

H. 1011 of 1953 for an administrator of the courts (referred by 
Resolves of 1953 chapter 19). The reasons for the adverse report 
appear in the 29th Report, pp. 48-514. 

H. 1056 of 1953 relative to the appointment of guardians of 
insane persons (referred by Resolves of 1953 chapter 29). The 
reasons for the adverse report appear in the 29th Report, pp. 32- 
34. 

Senate 278 of 1953 as to the use of telephones to register bets 
(referred by Resolves chapter 22 of 1953). The reasons appear in 
the 29th Report, p. 46. 


REPORTS REQUESTED BY THE LEGISLATURE IN 1954 


This year the subject matter of the following bills was referred 
to the Council with a request for a report. 

House 785 relative to notice to accused before trial (referred by 
Resolves, Chapter 27). 

Senate 603 relative to operation of a motor vehicle under the 
influence of intoxicating liquor (referred by Resolves, Chapter 39). 

House 585 relative to advancement of trial of certain cases re- 
moved from the district courts (referred by Resolves, Chapter 44). 

House 679 relative to stop payment orders on checks or drafts 
(referred by Resolves, Chapter 46). 

Senate 355 referred by Resolves, Chapter 10 and Senate 362 
referred by Resolves, Chapter 53, both relating to conveyances 
by a spouse, deserted or living apart for justifiable cause. 

House 1872 relative to transfer of a motor vehicle of a deceased 
person (referred by Resolves, Chapter 53). 

Senate 43 relative to extending limited equity jurisdiction to 
district courts (referred by Resolves, Chapter 73). 

Senate 794 as to use of district court justices in the Superior 
Court in eminent domain cases and “in other civil cases” as re- 
quested in Resolves, Chapter 112. 

Resolves, Chapter 92 requesting a report on search warrants for 
subversive papers. 

We discuss these matters in this report. 


PROCEDURE IN CRIMINAL APPEALS TO THE 
SUPREME JUDICIAL COURT 
Chapter 187 of the Acts of 1954 amended Sec. 33A of Chapter 
278 of the Gen. Laws by providing that in trial for “any felony 
and for any misdemeanor tried with a felony” the evidence shall 
be taken by a stenographer “and transcribed” and one copy fur- 
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nished “to a defendant who has filed a claim of appeal” within 
20 days and “the defendant shall pay for the expense of his tran- 
script unless the court otherwise directs.” 


Section 33B was also amended by extending the right to appeal 
to the Supreme Judicial Court on the typewritten transcript to 
all such cases in which the evidence was thus taken. 

We submit that this unqualified extension of the right of appeal 
on the typewritten record instead of the usual method of a bill of 
exceptions was unfortunate. 

The provision for appeals on a typewritten record was first 
introduced by St. 297 of 1925 and was limited to murder or man- 
slaughter cases. Following a recommendation in a special report 
of the Judicial Council (see 2nd report, p. 81 [12 M.L.Q. No. 2, 
81] by chapter 329 of 1926) the appeal on a typewritten record 
was extended to “any other felony” “made subject to” such appel- 
late procedure, “by order of a justice.” This requirement of an 
order of court is eliminated by the new act (in effect September 
1), thus inviting unnecessary congestion in, and burden on, the 
Supreme Judicial Court when efforts are being made to reduce 
congestion in all courts. In the year ending June 30, 1953 there 
were 1864 criminal cases tried in the Superior Court, most of them 
presumably “felonies.” To invite appeals in many of these cases 
on a typewritten record seems ill considered. 

As suggested in a recent discussion of the new statute,* “It would 
seem that to require the supreme judicial court to review all felony 
cases and misdemeanor cases tried with a felony upon a type- 
written transcript of the evidence is to place an unnecessarily 
heavy burden upon that court. And to require a defendant to pay 
for a transcript of the whole evidence when all evidence material 
to deciding a question of law could be stated clearly and concisely 
in a bill of exceptions would seem to be unduly burdensome.” 

We think the act should be amended to restore the discretion 
of the trial judge and avoid unnecessary waste. 

We recommend the following: 


DRAFT ACT 


Sections 33A and 33B of Chapter 278 of the General Laws as amended by 
Chapter 187 of the Acts of 1954 are hereby amended by striking out the same 
and substituting in place thereof the two following sections :— 


Section 388A. Transcript of Evidence in Felony Cases. In any proceed- 
ings or trials upon an indictment or complaint for any felony and for any 


*29 M.L.Q. No. 2, 12 
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misdemeanor tried with a felony the evidence shall be taken by an official 
stenographer or by a stenographer appointed by the Court. 

In any proceeding or trial upon an indictment for murder or manslaughter 
or, by order of the Court, upon an indictment or complaint for any other 
felony, and a misdemeanor tried with such felony made subject to this and 
the six following sections the evidence taken as above provided shall be 
transcribed in such number of copies as the Court may direct. The evidence 
thus transcribed shall be designated as the “Transcript of the Evidence,” 
shall be certified by the stenographer and shall, with such corrections as are 
made therein by direction of the Court, be regarded as a true record of the 
evidence. Alleged errors in the transcript of the evidence must seasonably 
be called to the attention of the Court. Exceptions taken during the pro- 
ceedings and trial shall be numbered consecutively in the transcript of the 
evidence. 


Section 33B. Filing Claim of Appeal in Such Cases. A defendant in a 
case of murder or manslaughter, or of another felony and a misdemeanor tried 
with it and made subject to Sections thirty-three A to thirty-three G inclu- 
sive by order of Court as provided herein and in Sections 31 and 833A, 
aggrieved by an opinion, ruling, direction or judgment of the superior court, 
rendered upon any question of law arising out of such case or upon a motion 
for a new trial, but not upon a plea in abatement, who desires to appeal 
therefrom and whose exceptions thereto have been seasonably saved shall, 
within twenty days after verdict, file a claim of appeal in writing with the 
clerk, who shall forthwith notify the district attorney of such claim. 

Of the copies of the transcript directed by the Court under Section 
thirty-one A, one copy shall be furnished to the defendant, who shall pay 
for the expense of his transcript unless the Court otherwise directs. 


CONCURRENT JURISDICTION 


It seems to be common for petitioners for legislation, when 
providing in their bills for proceedings in court, to specify the 
Supreme Judicial Court rather than the Superior Court, and some- 
times such a provision seems, by inadvertence, to stay in an en- 
acted bill, thus loading the Supreme Court with matters which 
may interrupt their appellate work and which, except in rare 
cases, belong in the Superior Court. 

As pointed out in our 27th and again in the 28th Report (pp. 
50-51), after about twenty years of discussion the legislature, 
in 1939, adopted a new policy, to avoid such interference with the 
appellate court, of extending to the Superior Court concurrent 
jurisdiction over various matters formerly within the exclusive 
jurisdiction of the Supreme Judicial Court. But, since 1939, vari- 
ous statutes have been passed, apparently by inadvertence, without 
the provision for concurrent jurisdiction of the Superior Court in 
which the subject of the statute belongs. 
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As it is easy in the midst of a busy legislative session to over- 
look the need of providing for concurrent jurisdiction, in appropri- 
ate cases, we suggested, and now renew, a recommendation for 
a general provision in Chapter 4 of the General Laws as to the 
meaning of statutes. We again submit the following: 


DRAFT ACT 


Chapter 4 of the General Laws is hereby amended by inserting at the end 
of Section 7 the following new clause:— 

Supreme Judicial Court and Superior Court—When to have Concurrent 
Jurisdiction—Words conferring original jurisdiction, or jurisdiction of ap- 
peals from an administrative board or officer, on the Supreme Judicial Court 
shall be held to mean concurrent jurisdiction with the Superior Court unless 
it is expressly provided that such jurisdiction of the Supreme Judicial Court 
is to be exclusive. 


CONGESTION 
INTRODUCTORY DISCUSSION 


In 1935 a committee of the Boston Chamber of Commerce on 
“Judicial Procedure,” composed of experienced business men and 
administrators, made a report which was printed in two legal 
periodicals. The report stated: 

“The committee was organized fourteen months ago. It held forty meet- 
ings. It has heard judges, lawyers, public officials and laymen. It has made 
separate studies through experts and subcommittees. It has examined reports 
of official bodies of this and other states and countries.” 

In the course of their report they said: 

“No public, no private, organization could render efficient service under 
the methods by which justice is administered in this Commonwealth. The 
courts charged with one, and not the least important, of the three branches 
of our Government, are prevented from exercising their normal function, and 
are thus kept out of contact with a primary need of the people.” 


The problem of congestion in the Superior Court has been dis- 
cussed almost continuously since its creation in 1859,* and, espe- 
cially, since the passage of the Compulsory Motor Vehicle Insurance 
Act in 1925 which resulted in an almost immediate increase in 
entries of about nine thousand cases a year. Congestion was as 
great as, if not worse in the early thirties than it is today because 
of motor vehicle cases and there was as much or more discussion 
of it. Public officials and the press were criticizing the legal pro- 
fession as responsible and a movement appeared to lift all motor 
vehicle cases from the courts and place them in the hands of an 
administrative commission with measured damages as was done 


*See an article in the ‘Massachusetts Law Quarterly” for June 1958, Vol. 38, No. 2, p. 95. 
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in 1912 with the workmen’s compensation cases for injury in in- 
dustry. A three hundred page report on the matter was published 
by the special commission of Columbia University, headed by a 
former member of the Massachusetts bar. It was widely discussed 
and the whole picture of that discussion will be found in the Re- 
ports of the Judicial Council from about 1926 to 1934, especially 
in the 8th and 9th Reports. The Judicial Council discussed the 
Columbia commission report at length, opposed the commission 
plan and recommended experiments to keep the business in the 
courts instead of resorting to so drastic a change or increasing 
the number of judges until we found out the cause of congestion. 
The bar in general did not seem fully conscious of the movement 
then and do not seem fully conscious of the fact that the commis- 
sion idea appears to be reviving again today, elsewhere as well as 
here, when congestion here, in New York, and elsewhere is as bad 
as it was twenty-five years ago, or worse. The legislative experi- 
ments then recommended to keep the business in the courts, 
where we believe it belongs, were not tried and we are still facing 
the same old problem because of that fact. What is to be done? 
We are facing still greater congestion because of the extensive 
new highways and their resulting cases for damages in the eminent 
domain takings. 

The Superior Court, when created in 1859, had ten judges, 
including a chief justice. Today there are thirty-two judges, in- 
cluding a chief justice. The figures as to business are tabulated 
annually and have been discussed in detail from time to time in 
our annual reports. With more highway cases on the way, there 
seems no relief in sight unless the legislature, the court and the 
bar working together all face the problem as businessmen would 
face a business and attack congestion at its sources in front and 
on the flank instead of putting it off, with palliatives, from year 
to year. 


In ordinary business outside of a courthouse, successful manage- 
ment, when faced with the bottlenecks resulting from old habits 
which retard production, attack the problem from as many angles 
as possible to try to remove or reduce the causes before increasing 
costs by increasing personnel to work under the old habits. 

The act creating the Judicial Council in 1924, which appears 
on page 4 of this report, provides for “the continuous study of 
the organization, rules of procedure and practice of the judicial 
system—the work accomplished and the results produced” and “to 
report annually to the governor upon the work of the various 
branches”. Under the responsibility for performing these func- 
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tions, the Council, under its legislative mandate, must consider 
the practical business aspects which are necessarily involved in the 
effective operation of the great trial court of the Commonwealth. 
This was specially emphasized, within a few months after the 
creation of the Council, by Resolves Chapter 27 of 1925 which 
provided: 

“Resolved, That the judicial council is hereby requested to investigate ways 
and means for expediting the trial of cases and relieving congestion in the 
dockets of the Superior Court, and among other things . . . ways and means 
for encouraging, so far as consistent with constitutional rights, trials without 
jury ... and any other ways and means that may appear feasible to said 
council for improving and modernizing court procedure and practice so that, 
consistently with the ends of justice, the proverbial delays of the law and 
attendant expense, both to litigants and the general public, may be minimized. 
(Approved April 24, 1925.)” 

How would a businessman approach the operating problem? 

After examining the figures annually reported would he not 
suggest, as the Council has for years repeatedly suggested, with 
the support of the Judiciary Committee on, at least, two recent 
occasions that too many thousands of cases are entered in the 
court too easily, especially with claims for jury trial, the most 
expensive method for the public, which is estimated to cost the 
public more than $500.00 a day? Would he not consider this 
obvious after noting that only 1730 cases were tried through 
with a jury to a verdict in 1953-54 and that in almost half of 
those (822) the plaintiff recovered nothing, that in 157 of these 
the plaintiff did not even present a case which the court considered 
strong enough as a matter of law to be submitted to the jury and 
that of the 908 cases in which the jury found for the plaintiff 
95 were for less than $200.00 and 169 for between $200 and $500? 
Out of 1730 verdicts, in 1086 (more than half) in 1953-54 the 
plaintiff who entered the case received nothing, or less than 
$500.00 at a public cost of more than $500.00 a day. Would he 
not think that with an expensive system of 73 District Courts, 
at the least, those 1086 cases should be tried there more promptly, 
at less public expense and with, at least, as much chan¢e of 
recovery by the plaintiff if he was entitled to anything at all? 
Would he not think that a moderate jury fee was a reasonable 
experiment to meet such a problem of delay and waste of time 
and money? These figures and others appear from the tabulated 
figures in Tables 4 and 5 in Appendix F, summarized below. 
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VERDICTS FOR PLAINTIFF IN JURY TRIALS FOR YEAR ENDING JUNE 30, 1954 
Less $200 $500 $1,000 $2,000 $3,000 $4,000 $5,000 
0 ¢ 





than t to Ye) to to to to Over 
$200 $500 $1,000 $2,000 $3,000 $4,000 $5,000 $10,000 $10,000 
Oontract ....... 7 25 28 29 26 7 6 19 10 
Motor Tort ..... 70 107 103 99 48 36 24 48 19 
Other Torts .... 16 36 33 33 19 8 13 13 i6 
A Gthems ..... 2 1 1 1 0 0 0 0 5 
(Suffolk) 
95 169 165 162 93 51 43 80 50 


Total verdicts: 1,730; total for plaintiff: 908 (see above); total for defendant: 822 (see below). 


VERDICTS FOR THE DEFENDANT IN JURY TRIALS 
Ordered by By the Jury's 





the Court Verdict 
ee 19 89 
2. ae eee 76 464 
fee 60 103 
All Others (Suffolk) ........... 2 9 
157 665 


FINDINGS FOR PLAINTIFF BY THE COURT IN CASES TRIED WITHOUT JURY 
FOR YEAR ENDING JUNE 30, 1954 


Less $200 $500 $1,000 $2,000 $3,000 $4,000 $5,000 





than to to to to to to to Over 
$200 $500 $1,000 $2,000 $3,000 $4,000 $5,000 $10,000 $10,000 Totals 
Contract .. 20 14 28 39 6 3 4 1 5 120 
Motor Tort. 25 44 27 21 1 1 1 1 1 122 
Other Torts 5 10 13 3 2 0 0 4 0 37 
All Others . 74 13 2 3 1 2 1 1 0 97 
(In Suffolk) 

Totals .. 124 81 70 67 10 5 6 7 6 376 
FINDINGS FOR DEFENDANT 
eer eer er ee 67 
BE: FE. kee cecedsveernesese es 99 
ge ere ae 20 
All Others (in Suffolk) .......... 18 





EE cxtatawwhed ah ech axe wies 204 
Total Findings for Plaintiff, 376; for Defendant, 204; Total Findings, 580. 
These tables do not show the number of cases settled in the midst of trial without a verdict, as 


there are no available figures of such but Tables 3 and 4 show the total number of trials which 
may give some indication. 


Would not the businessman also inquire whether there was not 
some method of weeding out cases before trial so as to save all 
this waste and, on learning of the pre-trial procedure initiated 
by the court itself in 1935 and successfully operated for some 
years as it is operated in other jurisdictions, would he not ask 
why is it not more effective now? What is the matter? 

On looking at the figures as reported by the clerks of court 
for the last 25 years or so, might he not also ask why does the 
table of trials from 1924 to 1938, on a following page, with a large 
number of divorce cases still tried in the court, and with 30 
justices in 1924 and 1925 (prior to September first of 1925 when 
two more were added) show more trials of all kinds in each of 
those two years than in any year since the number of justices was 
raised to 32? 
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SUPERIOR COURT CRIMINAL CASES, 1928-1938 
(From the 14th Report of the Judicial Council) 














Number of Number of Number of 
For YeAR ENDING Indictments (Cases in Which Appealed Number of 
Returned Indictments Cases Cases Tried 
Were Waived Entered 
June 30, 1928 4,005 _ 10,455 2 
June 30, 1929 4,054 11,926 2,55 
June 30, 1930 4,532 - 9,559 2.! 
June 30, 1931 5,525 - 9,901 3.3 
June 20, 1932 6,519 - 10,421 3,2 
June 30, 1933 6,090 - 9,324 3, 
June 30, 1934 5,203 —- 10,742 3, 
June 30, 1935 5,217 - 9,924 3, 
June 30, 1936 4,420 — 7,846 2, 
June 30, 1937 4,243 385 7,124 2, 
June 30, 1938 4,121 499 7,163 2, 
CRIMINAL CASES, 1939-1954 
(From the 15th to 30th Reports) 
Indictments Appeal Cases 
YEAR Returned Entered ( 

1939 4,074 7,233 
1940 4,607 6,682 
1941 4,040 6,388 
1942 4,316 6,704 
1943 3,227 5,580 
1944 3,664 4,477 
1945 3,078 4,012 
1946 3,927 4,726 
1947 4,001 5,228 
1948 4,190 5,354 
1949 4,321 5,194 
1950 4,577 5,972 
1951 4,133 5,334 
1952 4,522 5,584 
1953 4,119 5,397 
1954 4,872 5,338 
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The figures reported to us by the clerks of court, seem to in- 
dicate that the pre-trial procedure and practice, so successful in 
other parts of the country, begun here by the court with full 
explanation of its purpose in 1935, successfully operated for sev- 
eral years, and for which the court was then publicly praised, has 
broken down in some counties to the point of largely failing in 
its businesslike purpose. This may be partly due to the pre-trial 
judge and partly, and, perhaps, largely, to those members of the 
bar who do not cooperate with the court. 

One reason for this may be that the original detailed plan and 
purpose and specifications for effective administration of the pro- 
cedure to find out what is the issue to be tried, to eliminate 
undisputed facts and state the clarified issue in a report for the 
guidance of the trial judge and the lawyers, may not be familiar 
to the bar and to some of the justices who have sat in that session 
since 1935. The original plan and purpose was explained in detail, 
in advance, in three legal periodicals in 1935. It was explained 
again in the published order of the late Mr. Justice Wilford Gray 
in June 1935, defining the practice and its relation to the trial 
lists, and was put into effect and operated by him in Suffolk in 
August 1935. Our reason for suggesting that the purpose and plan, 
may not be fully grasped today, appears from a comparison of that 
order with the present Rule 58 which does not contain the original 
provision “that the litigants must be represented at the pre-trial 
call by an attorney having full power to act in all matters per- 
taining to the case” and other provisions. 

To demonstrate this, we reprint in Appendix A the original 
order of Mr. Justice Gray of June 1935 and, following it, the 
present Rule 58. A comparison demonstrates the fact that Rule 
58 gives neither the justices nor the bar any adequate conception 
of the purpose of pre-trial which, when inaugurated, was described 
as (and outside of Massachusetts, still is) “one of the most ad- 
vanced improvements . . . since the creation of the court in 
1859”. The results of pre-trial appear in the 29th report, pp. 73-74, 
and in this report, p. 

We think the substance of Mr. Justice Gray’s order and practice 
should be revived, stated and applied as a major attack on con- 
gestion. 


As a simultaneous aid in this attack, effectively used under the 
Federal Rules and elsewhere, is the provision for limited oral 
depositions before trial to enable parties to get at the facts more 
promptly, which we have recommended and which we renew now. 
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In this connection the address in Boston in September on the 
past five years of administrative experience in New Jersey by the 
Chief Justice of New Jersey, which is now conveniently available 
in print in the Nacca Law Journal for November and reprinted 
in the current December issue of the Massachusetts Law Quarterly, 
should be read. While parts of the New Jersey developments may 
not be adaptable to Massachusetts, some of it, as to practical 
administrative possibilities, especially in the functioning of the 
court and the bar in pre-trial is pertinent. New Jersey has be- 
come the outstanding leader of practical procedural advance 
throughout the nation, while Massachusetts, with New York and 
Illinois is trailing. New York, Illinois and some other states have 
complicated systems of courts, as New Jersey did formerly; 
Massachusetts has a relatively simple system of courts, as New 
Jersey has now. 

For all these reasons we recommend below to the legislature, 
several simultaneous attacks—including a moderate jury fee— 
limited oral depositions for discovery before trial—amendment of 
Section 147 of Chapter 231; and to the court and the bar, as 
explained above, a more effective pre-trial practice. 

We believe that if such attacks are tried simultaneously we 
shall soon learn more about the congestion problem and its causes 
than 45 years or more of talk and print have taught us so far. 
Then we will know better what is needed in dealing with the 
great business problem of the Commonwealth—the administration 
of justice through our judicial system. Congestion is not, in our 
opinion, the result of our judicial system, but is the result of some 
of the business bottlenecks of detail in the operation of that system 
which we believe must be removed by the legislature, the court 
and the bar working together as a condition precedent to our 
finding our way out of “horse and buggy” practice in a motor 
vehicle era. 
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VARIOUS PROPOSED METHODS OF SIMULTANEOUS 
ATTACK ON CONGESTION 
FIRST—A MODERATE JURY FEE 

There is no one way of dealing with congestion. Various measures 
have been proposed over the years and a few have been tried, but 
the measure which we believe would be the most effective in re- 
ducing the increasing volume of business in the Superior Court 
and reducing the public expense to the counties has been repeat- 
edly rejected by the legislature although it has been recommended 
from time to time for half a century. We think there will be no 
really substantial progress in dealing with congestion until it is 
tried. As stated in our 29th Report, p. 8. 

“We believe that a reasonable jury fee of $15 would reduce the 
number of claims for the form of trial most productive of delay 
and congestion and most expensive to the public by attacking 
congestion at its source. We shall never find out until we try.” 


We again recommend the following: 


“DRAFT ACT 

“Section 1. Section 4 of chapter 262 of the General Laws, as most recently 
amended by section 2 of chapter 119 of the acts of 1950, is hereby further 
amended by inserting after the fourteenth paragraph, the following paragraph: 

“For filing a claim for jury trial or a motion to frame issues in the superior 
court for jury trial or for the entry in the superior court of such issues framed 
by the land court or by a probate court, and transmitted to the superior court, 
for trial, fifteen dollars. 

“Section 2. This act shall take effect on September first in the current 


»»”? 


year. 


SECON D—LIMITED ORAL DEPOSITIONS BEFORE TRIAL 
IN THE SUPERIOR COURT 


A form of flank attack on congestion was suggested 34 years 
ago by the Judicature Commission, which we have renewed, in 
a much more limited form, based on the obvious fact that the 
sooner the facts can be ascertained the sooner a case will disappear 
or be disposed of by settlement or otherwise. Accordingly, we 
renew the recommendation which we made in our 29th Report as 
an experiment in the Superior Court only, for limited oral deposi- 
tions, before trial. In the rules of the Federal courts and in some 
other states, this practice has, for years, been allowed even as to 
all witnesses. We recommend a more limited act and submit the 
following: 
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DRAFT ACT 
Limited Oral Discovery by Deposition Before Trial 


Chapter 231 of the General Laws is hereby amended by inserting after 
Section 68 the following Section 68A: 


Sus-Section 1. Any party in the Superior Court, after the entry of a 
writ or the filing of a bill or petition may examine orally any other party, 
in the city or town within the commonwealth of the residence or usual place 
of business of the party to be examined, for the discovery of facts and docu- 
ments admissible in evidence at the trial of the case. The word “party” in 
this act shall be deemed to include parties intervening or otherwise admitted 
after the beginning of a suit. Such examination may be used at the trial by 
the party taking the same or by any other party on paying the cost of taking 
the same unless the party examined is present at the trial of the case. Nothing 
herein shall be held to prevent the use of such examination as a declaration 
or admission of a party, if material, whether or not the party examined is 
present at the trial, or the use of such examination in connection with cross- 
examination of such party. Sections sixty-five, sixty-six and sixty-seven of 
chapter two hundred and thirty-one of the General Laws shall apply under 
this act. 


Sus-Section 2. In order to make such examination any party may apply 
to a justice of the peace or notary public, who shall issue a notice to the party 
to be examined and all other parties to appear before said justice or notary 
at the time and place appointed for such examination. An attested copy of 
such notice shall be sent by registered mail to the party to be examined and 
to all attorneys of record of said party and of all other parties, not less than 
ten days before the date set for the examination so that they may attend. 

Sus-Section 3. The party examined shall be sworn or affirmed, and his 
examination shall be taken in the same manner and subject to the same rules 
as if taken before a court. The court shall at all times have full control of 
the examination and may impose reasonable conditions as to its conduct and 
scope. 


Sus-Section 4. The party requesting the examination shall be allowed 
first to examine on all points material to the cause in which the examination 
is made. The party examined or his attorney may then examine in like 
manner, after which any party may examine further. 


Sus-Section 5. The examination shall be taken by a stenographer ap- 
pointed by the justice or notary on the request of either party at his expense. 
Said stenographer shall be sworn by the justice or notary to transcribe faith- 
fully the testimony, and his transcript shall be certified by the justice or notary. 
In case such request is not made the deposition shall be written by the justice, 
notary or commissioner or by a disinterested person, in the presence and under 
the direction of the justice, notary or commissioner. The examination or the 
stenographer’s transcript thereof shall be carefully read to or by the party 
examined and then subscribed by him. 
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Sus-Section 6. The examination shall be delivered by the justice, notary 
or commissioner to the court, before which the cause is pending, or shall be 
enclosed and sealed by him and directed to it, and shall remain sealed until 
opened by it. Copies of the deposition, however, may be furnished by the 
justice, notary or commissioner to any party. 

Sus-Section 7. Nothing in this act contained shall prevent either party 
calling and examining verbally at the trial of the action any party in the same 
manner as though his testimony had not been taken in writing. 


Sus-Section 8. If a party after due notice fails without reasonable cause 
to attend and submit himself to examination under this act, the court may 
make and enter such order, judgment or decree as justice requires. 


Sus-Section 9. No one without leave of court shall both examine any 
other party orally under this act and interrogate him in writing under Gen- 
eral Laws, chapter two hundred and thirty-one, sections sixty-one to sixty- 
seven, and no party shall be required to attend and submit himself to exami- 
nation more than once in the same case except by order of court. 


Sus-Section 10. A party in the Superior Court may examine orally an 
agent, servant or employee of an adverse party in the same manner and under 
the same conditions as provided for the examination of a party in the fore- 
going sub-sections. The examination of no more than one such agent, servant 
or employee may be taken in any case except by order of court. A person 
subject to examination under this sub-section may be summoned and compelled 
to testify in like manner and under the same penalties as are provided for a 
witness before the court. 


THIRD—RULES OF PROCEDURE UNDER SECTION 147 
OF CHAPTER 231 OF THE GENERAL LAWS 


In 1782 by Chapter 9 the Supreme Judicial Court was expected 
to make rules of practice. Revised Statutes of 1836, Chapter 81, 
Section 10, revised the earlier act and provided that the rules 
should be revised every seven years “with a view to the attain- 
ment as far as practicable of the following rules of practice:” 

“. . . presenting more distinctly the questions to be tried . . . and a more 
definite statement of the ground of defence; 

“expediting the decisions of causes; 

“remedying of all abuses and imperfections that may be found to exist in the 
practice.” 


The commissioners in their note to this section stated that its 
purpose was to “draw attention to an important part of the 
practice which is believed to be susceptible of much improve- 
ment.” 

For many years since the creation of the Superior Court, both 
courts have had authority to “make rules consistent with law for 


ler 


nt 
on 


he 


its 
he 


th 
or 





P.D. 144 JUDICIAL COUNCIL 15 


regulating the practice and conducting the business . . . in cases 
not expressly provided for by law”, for similar purposes. The 
Superior Court makes its rules of practice for equity cases (see 
G. L., C. 214, s. 6). The Land Court makes its rules subject to 
approval of the Supreme Judicial Court (see G. L., C. 185, s. 1). 
The Probate Courts do the same (see G. L., C. 215, s. 30), and the 
District Courts under G. L., C. 218, s. 43. 

Ever since the Practice Act of 1851-52, we have had a statute 
(now G. L., C. 231, s. 25) specifically providing that in actions 
at law 

“the answer shall deny in clear and precise terms every substantive fact 
intended to be denied in each count of the declaration separately, or it shall 
declare the defendant’s ignorance of the fact so that he can neither admit nor 

deny but leaves the plaintiff to prove the same.” (Compare Section 38.) 


The Commission on the Practice Act of 1851 (Benjamin R 
Curtis, later a justice of the Supreme Court of the United States; 
Reuben A. Chapman, later Chief Justice of the Massachusetts 
Supreme Judicial Court and Nathaniel J. Lord, a leader of the 
Essex bar) described the purpose of pleading in civil cases. 

“Ist. That each party may be under the most effectual influence, which the 
nature of the case admits of, so far as he admits or denies anything, to tell the 
truth. 2nd. That each party may have notice of what is to be tried, so that 
he may come prepared with the necessary proof, and may save the expense 
and trouble of what is not necessary. 3rd. That the court may know what the 
subject-matter of the dispute is, and what is asserted or denied concerning it, 
so that it may restrict the debate within just limits, and discern what rules 
of law are applicable. 4th. That it may ever after appear what subject-matter 
was then adjudicated, so that no further or other dispute should be permitted 
to arise concerning it.” 


This purpose, as expressly provided for by Section 25, above 
quoted, has been defeated by the common practice of a “general 
denial” of everything, which has been allowed to continue in spite 
of a statement by the Supreme Judicial Court in 1861 (in Boston 
Relief and Submarine Co. v. Burnett, 1 Allan at p. 411) that 

“if an attorney should adopt it where he was not instructed by his client 
that there were sufficient grounds to contest all the averments to which it 
would apply, the practice would be highly censurable and inconsistent with 
professional duty.” 


The practice of a sweeping general denial in equity cases has 
been expressly prohibited by Rule 29. We see no reason why the 
Superior Court should not have power to regulate the procedure 
in law cases, to carry out the purpose expressed in the statutes and 
their history—as already quoted, as it has in equity cases, but, 
because of the wording of the opening sentence of Section 147 of 
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General Laws Chapter 231 relating to permissive forms of plead- 
ings, doubts have arisen as to the authority of the Superior Court 
to make reasonable regulations, in spite of the provisions of the 
statutes quoted. We think that in this matter of pleading the 
doubts should be removed and the courts’ authority clearly recog- 
nized subject to final control of the Supreme Judicial Court. 
Accordingly, we recommend the following: 


DRAFT ACT 

Section 147 of chapter 231 of the General Laws is hereby amended by 
striking out the first paragraph and inserting in place thereof the following 
paragraph:—Section 147. The following forms of pleadings, or any other 
suitable forms, may be used for the purposes therein indicated, and similar 
forms with the necessary changes may be used for other like purposes, subject 
to such changes as the courts shall, respectively, make and promulgate for use 
in such courts, and subject to the final control of the supreme judicial court, 
which may by general rule regulate such changes in all the courts of the com- 
monwealth. 


FOURTH—JUDGMENT ON UNDISPUTED FACTS 
IN CASES OF CONTRACT 


Following a request by the Legislature on a bill for this purpose 
which was referred to the Council in 1948 (see 28th report, 30-31 
and 29th report, 34-36), we have recommended an act for this 
purpose in contract cases as another modern method for dealing 
with some cases, which is familiar in the Federal rules and some 
other states. The act which we have submitted, and again recom- 
mend, is more guarded and limited, because of the words printed 
below in italics, than any statute elsewhere that has come to our 
attention. There is nothing new about this. 

We again submit the following: 


DRAFT ACT 


An ACT TO PERMIT JUDGMENT IN ACTIONS OF CONTRACT IN WHICH THERE IS 

NO DISPUTE OF FACT. 

Section 1. Chapter 231 of the General Laws is hereby amended by striking 
out section 59 and the caption immediately preceding it, as appearing in the 
Tercentenary Edition, and inserting, under the caption “MOTION FOR JUDGMENT 
ON UNDISPUTED FACTS”, the following section:— 


Section 59. In any action of contract, except an action against an executor 
or administrator for liability of the deceased, at any time after the comple- 
tion of the pleadings counsel for either party may file an affidavit that in 
his belief there is no genuine issue of material fact but only questions of law 
in connection with all or some part of the action, or of some issue determina- 
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tive thereof, and move for an immediate entry of judgment thereon. Said 
motion may be accompanied by affidavits on personal knowledge of admis- 
sible facts as to which it appears affirmatively that the affiants would be 
competent to testify. The facts stated in the accompanying affidavits shall 
be taken to be admitted for the purpose of the motion unless within twenty- 
one days, or such further time as the court may order, contradictory affidavits 
are filed, or the opposing party shall file an affidavit showing specifically 
and clearly reasonable grounds for believing that contradiction can be pre- 
sented at the trial but cannot be furnished by affidavits. Copies of all motions 
and affidavits hereunder shall be furnished upon filing to opposing counsel. 
If admissions in the pleading, interrogatories, admissions under chapter two 
hundred and thirty-one, section sixty-nine, stipulations or affidavits here- 
under show affirmatively, that except as to the amount of damages no genuine 
issue of material facts exist and that there is nothing to be decided except 
questions of law, an order for default, or judgment for the moving party, shall 
forthwith be entered if he shall be entitled thereto as a matter of law, subject 
to an assessment of damages, if required. 


Section 2. Said chapter 231 is hereby further amended by striking out the 
caption of section 59A, and inserting in place thereof, the caption ADVANCING 
CAUSES FOR SPEEDY TRIAL, and by adding at the end of said section a second 
sentence so that the section will read:— 

Section 59A. In any action at law or suit in equity in the supreme judicial 
court or in the superior court, the court may on motion for cause shown 
advance said action or suit for speedy trial. Jf, in an action removed by the 
defendant from a district court, the court is satisfied, upon an inspection of 
the declaration, that the plaintiff seeks to recover solely for his personal labor, 
with or without interest, the court shall, upon motion, advance such action 
for speedy trial. 


Section 2 of the bill does not change the law, but merely trans- 
fers a sentence now in Section 59 to Section 59A where it belongs. 


VENUE IN DISTRICT COURTS 


In our 27th, 28th and 29th Reports, as another contributing 
method of reducing congestion in the Superior Court, we recom- 
mended opening up the area of jurisdiction of the District Courts. 
The present statute (Section 2 of Chapter 223 of the General 
Laws) as amended, provides a broader area of jurisdiction for 
motor vehicle tort cases than for other tort or contract cases. 
As we stated in the 29th Report (page 11): 

“We see no reason why cases of contract and all tort cases should not be in 
the same class with motor vehicle torts for this purpose.” 

We recommended a draft act which was reported by the Judici- 
ary Committee as House 2630, reading as follows (the new words 
being printed in italics) : 
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House 2630 

Section 1. The first paragraph of section 2 of chapter 223 of the General 
Laws is hereby amended by inserting after the word “ninety” in line 3 of the 
last sentence, as appearing in section 2 of chapter 296 of the acts of 1943, 
the words:—or any action of tort or of contract,—so as to read as follows:— 
An action of tort arising out of the ownership, operation, maintenance, control 
or use of a motor vehicle or trailer as defined in section one of chapter ninety 
or any action of tort or of contract may be brought in a district court within 
the judicial district of which one of the parties lives or in any district court 
the judicial district of which adjoins and is in the same county as the judicial 
district in which the defendant lives or has his usual place of business; pro- 
vided, that if one of the parties to any such action lives in Suffolk county 
such action may be brought in the municipal court of the city of Boston. 


Section 2. This act shall take effect on October first of the current year 
and shall apply only to actions commenced thereafter. 


The bill was recommitted and a new draft, House No. 2755, 
was reported and passed the House as follows, and was rejected 


in the Senate: 





House 2755 


Section 1. Section 2 of chapter 223 of the General Laws is hereby amended 
by striking out the first paragraph, as amended by section 2 of chapter 296 of 
the acts of 1943, and inserting in place thereof the following paragraph :— 

Except as provided in section twenty-one of chapter two hundred and 
eighteen, and except as provided in this section, a transitory action in a district 
court, other than an action of tort arising out of the ownership, operation, 
maintenance, control or use of a motor vehicle or trailer as defined in section 
one of chapter ninety, shall be brought in the county where one of the de- 
fendants lives or has usual place of business, and in a court within or adjoining 
whose judicial district one of the parties lives or has his usual place of business. 
An action of tort arising out of the ownership, operation, maintenance, control 
or use of a motor vehicle or trailer as defined in section one of chapter ninety 
may be brought in a district court within the judicial district of which one of 
the parties lives, or in any district court the judicial district of which adjoins 
and is in the same county as the judicial district in which the defendant lives 
or has his usual place of business; provided, that if one of the parties to any 
such action lives in Suffolk county, such action may be brought in the muni- 
cipal court of the city of Boston. A transitory action in a district court com- 
menced by trustee process shall be brought in the county where all persons 
named in the writ as trustees live or have their usual places of business, and in 
a court within whose judicial district one of the parties lives or has his usual 
place of business, except that an action commenced by trustee process may be 
brought in the municipal court of the city of Boston if any trustee resides 
or has his usual place of business in Suffolk county. 


We again recommend an act in one or the other of the forms 
above quoted as a contributing method of reducing congestion. 
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SENATE 794 AND THE USE OF DISTRICT COURT 
JUSTICES IN THE SUPERIOR COURT 


Resolves Chapter 112 provided— 

“Resolved, That the judicial council be requested to investigate the subject 
matter of current senate document numbered 794, relative to providing for the 
assignment of district court judges to sit in the superior court to expedite the 
disposition of eminent domain cases, and the question of district court judges 
sitting in the superior court on other civil cases to expedite the disposition in 
the superior court of such other civil cases, and to include its conclusions and 
recommendations in relation thereto, with drafts of such legislation as may be 
necessary to give effect to the same, in its annual report for the coming year.” 


For about 25 years, first under temporary acts and since 1949, 
under a permanent act now appearing as Section 14B of Chapter 
212 of the General Laws, some district court justices have been 
called under Section 14B. Senate 794 (referred to us) would ex- 
tend this statute to allow District Court justices to be called to 
sit in the Superior Court in cases of eminent domain. 

In Com. v. Leach 246 Mass. at p. 475 et seq. the court sustained 
the statute allowing such use of District Court judges in mis- 
demeanor cases because they already have jurisdiction of such 
cases and the act merely provides for the exercise of that juris- 
diction in another courtroom. As the District Courts do not have 
jurisdiction in eminent domain cases the legislature could not 
authorize some judges to sit in those cases without also giving 
jurisdiction of eminent domain cases to all District Courts. 

We do not recommend Senate 794. 

Resolves Chapter 112 also requested a report on the question 
of the use of such justices in the Superior Court “on other civil 
cases.” 


A temporary Act—Chapter 668 of 1954—was adopted entitled: 


“An Act authorizing justices of district courts to sit in the su- 
perior court on motor vehicle tort actions”. It reads as follows: 
“Section 1. Chapter 212 of the General Laws is hereby amended by striking 
out section 14B, inserted by section 1 of chapter 210 of the acts of 1949, and 
inserting in place thereof the following section:—Section 14B. A justice of a 
district court, except the municipal court of the city of Boston, shall, at the 
written request of the chief justice of the superior court, sit in the superior 
court at the trial or disposition with or without a jury in any part of the com- 
monwealth of any motor vehicle tort action, or any violation of a by-law, order, 
ordinance, rule or regulation made by a city or town or public officer or of any 
misdemeanor except conspiracy or libel, and during the continuance of such re- 
quest shall have and exercise all the powers and duties which a justice of the 
superior court has and may exercise in the trial and disposition of such cases; 
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provided, that no justice so sitting shall act in a case in which he has either sat 
or held an inquest in the district court or otherwise has an interest; and pro- 
vided, further, that no justice of a district court shall so sit in the superior 
court, as aforesaid, unless his name appears on a list submitted for the purposes 
of this section by the administrative committee of the district courts to the 
chief justice of the superior court. 


“Section 2. This act shall not be operative after September first, nineteen 
hundred and fifty-six.” 


In the recent circular letter of August 12, 1954,* issued by the 
Administrative Committee of the District Courts, this statute is 
quoted and commented on by the Administrative Committee as 
follows: 


“Tt will be noted that it not only authorizes justices of district courts to sit 
in the superior court in motor vehicle tort actions but rewrites section 14B of 
Chapter 212 of the General Laws so that it also applies to justices of the 
district courts sitting in the misdemeanor session, so-called, and provides that 
no justice of a district court shall be called under the provisions of the act 
unless his name appears on a list submitted for the purposes of the section by 
the Administrative Committee of the District Courts to the Chief Justice of 
the Superior Court. As this act took effect on July first, the Committee has 
submitted an emergency list to the Chief Justice of the Superior Court in order 
that he might be able to request the services of a district court justice to preside 
in the so-called misdemeanor session as he has in the past should occasion arise 
before the commencement of the fall civil sessions. Further action will be 
taken in respect to this list after a conference with the Chief Justice of the 
Superior Court which we expect will be possible early in September. The 
purpose of this act was also to relieve the congestion in the Superior Court. 
It is quite apparent that this act, if extensively used, together with Chapter 
616, above mentioned, will severely tax the judicial resources of the district 
court. It is a challenge to all of us which we trust can be successfully met.” 


The legislature in providing that the justices called up should be 
from a list submitted by the Administrative Committee evidently 
intended to prevent so far as practicable the weakening of full time 
courts, or other courts with heavy business loads by the calling 
away of the standing justice. 

As the experiment is to be tried in tort cases under the new 
temporary act until September Ist, 1956, we do not recommend 
any further extension of the use of District Court justices in the 
Superior Court. 


* See Appendix D, infra p. 58. 
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SENATE 43 TO EXTEND LIMITED EQUITY 
JURISDICTION TO THE DISTRICT COURTS 


(Referred by Resolves Chapter 73) 
This bill reads:— 


AN ACT EXTENDING LIMITED EQUITY JURISDICTION TO DISTRICT COURTS. 


Section 1. Chapter 218 of the General Laws is hereby amended by in- 


serting after section 19 the following sections:— 


Section 19A. District courts shall have original jurisdiction in equity 
concurrent with the supreme judicial and superior courts in the following 
matters: 


(1) Suits to compel the re-delivery of goods or chattels taken or detained 
from the owner. 


(2) Suits by creditors to reach and apply, in payment of a debt, any 
property, right, title or interest, legal or equitable, of a debtor, within or 
without the commonwealth, which cannot be reached to be attached or taken 
on execution in an action at law, although the property sought to be reached 
and applied is in the possession or control of the debtor independently of 
any other person or cannot be reached and applied until a future time or is 
of uncertain value, if the value can be ascertained by sale, appraisal or by 
any means within the ordinary procedure of the court. In such suit, the 
interest of the defendant in partnership property may be reached and ap- 
plied in payment of the plaintiff’s debt; but unless it is a judgment debt, 
the business of the partnership shall not be enjoined or otherwise interrupted 
further than to restrain the withdrawal of any portion of the debtor’s share 
or interest therein until the plaintiff’s debt is established; and if either 
partner gives to the plaintiff a sufficient bond, with sureties approved by 
the clerk, conditioned to pay to the plaintiff the amount of his debt and 
costs within thirty days after it is established, the court shall proceed no 
further therein than to establish the debt; and upon the filing of such 
bond, any injunction previously issued in such suit shall be dissolved. 

Said suits in equity shall be brought in a district court in the county 
where one of the defendants lives or has his usual place of business and in a 
court within whose judicial district one of the parties lives or has his usual 
place of business, provided, that if one of the defendants in any such suit 
lives in Suffolk county such suit may be brought in the municipal court 
of the city of Boston. 


Section 19B. The provisions as to waiver of jury trial in section one 
hundred and two of chapter two hundred and thirty-one shall apply to 
suits in equity in the district courts. If any defendant in a suit in equity 
entered in the district court within three days after the day for appearance 
or if the plaintiff in such a suit in which a claim in set-off or a counter 
claim is filed within the time allowed him by rule for filing an answer to such 
claim in set-off or counter claim files a request in writing that the cause be 
removed to the superior court for hearing or for trial with jury, if there is 
a right to such trial, together with the fee for entry of the cause in the 











JUDICIAL COUNCIL P.D. 144 
superior court, it shall be immediately removed with the papers therein and 
the entry fee therein to that court and the cause shall proceed as if origi- 
nally instituted in that court. But before such removal, the district court 
may make such orders as are needful for the protection of the rights of the 
parties until the suit is heard or tried by the superior court; subject, how- 
ever, to modification or annulment by order of that court on motion after 
the suit has been removed as aforesaid. 

Section 19C. The justice or a majority of them of all the district courts, 
except the municipal court of the city of Boston shall make rules applicable 
to said courts, and the justices of the municipal court of the city of Boston 
shall make rules applicable to that court, governing the procedure, forms 
and practice for the exercise of equity jurisdiction, including such provisions 
as may be deemed advisable for separating equitable issues from issues at 
law, and proceeding for rehearing through the appellate divisions of said 
courts. There shall be no general appeal, but questions of law arising in 
equity proceedings shall, at the written request of a party claiming to be 
aggrieved, be reported to the appellate division as a case stated for review 
thereafter in accordance with sections one hundred and eight, one hundred 
and nine and one hundred and ten of chapter two hundred and forty-one, 
which shall govern such review so far as applicable under rules to be made 
by the justices, or a majority of them, of all the district courts. 

Section 2. The provisions of section nineteen C of chapter two hundred 
and eighteen of the General Laws, inserted by section one of this act, shall 
take effect upon its passage, and sections nineteen A and nineteen B of said 
chapter two hundred and eighteen, as so inserted, shall take effect on January 
first, nineteen hundred and fifty-five. 


This proposal has been made before, but we do not recommend 
it. 

What is known to the profession as “a bill in equity to reach 
and apply” is an equitable method of attaching property which 
cannot be reached by the ordinary attachment laws in an action 
at law. Under our attachment laws when an action is brought 
the plaintiff can attach land or personal property of the defendant 
to secure his judgment if he wins his case, by taking certain steps 
provided by law. He can also attach bank deposits or other debts 
due the defendant from a third person by what is known as a 
trustee writ provided by statute. But there are other kinds of 
property, or interests in property, which can only be reached in 
equity through the power of the court to order a defendant or 
other person to do, or not to do, something about their business 
or business property or property held in trust, in order that pay- 
ment of the plaintiff’s judgment in an action at law, if he wins 
his case may be secured. Obviously, the proceeding may be a very 
serious one involving the tie-up of business or other property 
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interests with serious danger of causing loss on the uncertainty 
whether the plaintiff has a strong enough case to warrant such 
action. Massachusetts has freer attachment laws than most states 
but we think this particular method of attachment requiring a 
court order is so serious in its nature and possibility of injustice 
that it should be kept in the court which now has equity juris- 
diction and in which experience with its use is more concentrated 
rather than that it should be distributed to about 160 justices and 
special justices of the District Courts throughout the Common- 
wealth as those courts are now constituted. 


RESOLVES CHAPTER 92 AS TO SEARCH WARRANTS 
FOR SUBVERSIVE PAPERS, ETC. 


By Resolves Chapter 92 the Judicial Council was requested: 

“to consider the advisability of authorizing the issuance of search warrants 
to seize books, papers, files, membership lists or funds belonging to, being used 
or intended to be used by, a subversive organization, as defined in section six- 
teen of chapter two hundred and sixty-four of the General Laws, or any other 
written or printed documents, papers or pictorial representations which advo- 
cate, advise, counsel or incite the overthrow by force, violence or other unlaw- 
ful means the government of the commonwealth or of the United States, and 
to include its conclusions and recommendations, if any, in relation thereto, with 
drafts of such legislation as may be necessary to give effect to the same, in its 
annual report for the current year.” 


This resolve was adopted following the “Interim Report” (dated 
May 18, 1954) of “The Special Commission on Communism, Sub- 
versive Activities and Related Matters within the Commonwealth” 
appointed under Resolves of 1953, chapter 89. 

In this report (House No. 2910 of 1954) the Commission said 
at page 7: 

“In order to consider the effectiveness of the present statutes concerning 
subversive activities, a conference was held with a committee of the Massa- 
chusetts Police Chiefs Association, to our mutual advantage... . 

“We have been informed of certain enforcement problems with respect to 
chapter 264 of the General Laws... . 

“We recommend that the Judicial Council consider amending the law relative 
to the issuance of search warrants, so as to include certain evidence sought in 
connection with subversive activities.” (Appendix C.) 


Appendix C, thus referred to was the draft resolve adopted as 
chapter 92 above quoted. 

The request in Resolves Chapter 92 involves brief consideration 
of the 14th Article of the Bill of Rights, the history and require- 
ments of search warrants in Massachusetts and their bearing on 
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the scope and procedural mechanics and limitations of search 
warrants in the “subversive” field, if they are to be authorized. 


Article XIV provides: 

“Every subject has a right to be secure from all unreasonable searches, and 
seizures, of his person, his houses, his papers, and all his possessions. All war- 
rants, therefore, are contrary to this right, if the cause or foundation of them 
be not previously supported by oath or affirmation; and if the order in the 
warrant to a civil officer, to make search in suspected places, or to arrest one 
or more suspected persons, or to seize their property, be not accompanied with 
a special designation of the persons or objects of search, arrest, or seizure; and 
no warrant ought to be issued but in cases, and with the formalities prescribed 
by the laws.” 

The history of the law about search warrants is rather curious. 
The use of roving “general” warrants to search and seize unspeci- 
fied things anywhere in unspecified places was a practice which 
led to great controversy on both sides of the Atlantic in the period 
prior to the American Revolution. In Massachusetts, it led to 
argument of Otis and Thacher against the “writs of assistance” in 
1761, the memory and influence of which is perpetuated by Reid’s 
mural painting almost facing the entrance to the Senate Chamber 
in the State House. In England in 1765 the ransacking of house 
and seizure of all papers under a general warrant called forth the 
opinion of Lord Camden in Entick v. Carrington, 19 Howell’s 
“State Trials”, 1029. The arbitrary arrest, and search and seizure 
of papers, of John Wilkes at about that time was one of the inci- 
dents leading to the slogan “Wilkes and Liberty!”, familiar both 
in England and America. (See Postgate’s “That Devil Wilkes’). 
The use of such warrants was later prohibited by the 14th Article 
in Massachusetts, above quoted; and, still later, by the 4th 
Amendment to the Constitution of the United States. 

Lord Camden’s judgment had outlawed the use of search war- 
rants as illegal except in the case of stolen goods. 

The first Massachusetts statutory provision for search warrants 
appeared in 1823 and later as sections 1-3 of Chapter 142 of the 
Revised Statutes of 1836, authorizing them for property stolen, 
embezzled or obtained by false pretences, counterfeit or forged 
instruments, obscene literature intended to be circulated, lottery 
tickets and gaming apparatus. 


In the note to these sections, the Commissioners said: 

“Section 1, 2. The practice of issuing search warrants, seems to have been 
introduced into our law, without any express legislative sanction; and for a 
long time they were issued only for the purpose of searching for stolen goods, 
known or believed to be concealed by the thief. By the statute 1823, c. 40, 
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the legislature has authorized searches for counterfeit coin or bank bills, and 
for the tools, etc., of forgers and counterfeiters. The commissioners now pro- 
pose a further extension of this process, to the cases of lottery tickets, and of 
gaming apparatus, etc., kept and used in gambling houses, and places resorted 
to for the purpose of unlawful gaming.” 


As a result of the several revisions and amendments since 1836, 
the present statute General Laws, Chapter 276, section 1, as most 
recently amended provides: 

“A court or justice or justice of the peace authorized to issue warrants in 
criminal cases may, upon complaint on oath that the complainant believes that 
any of the property or articles hereinafter named are concealed in a particular 
house or place, if satisfied that there is reasonable cause for such belief, issue 
a warrant to search for the following property or articles: (1934, 313, sec. 2, 
appvd. June 12, 1934.)” 


The specified list summarized in headings is as follows: 
Stolen Property 
Concealed Property 
Insured Property 
Counterfeit Coin, Notes, ete. 
Counterfeit Trade Marks, etc. 
Unwholesome Meat or Provisions 
Diseased Animals 
Obscene Literature, ete. 
Drugs, Medicines, ete. 
Lottery Tickets, ete. 
Gaming Apparatus and Furniture 
Pool Tickets 
Rifles, etc.; Ammunition 
Bombs, etc. 
Colored Oleomargarine 
Dangerous Weapons 


* As to gaming places, etc., see General Laws, Chapter 271, section 
23. 


Section 2 of Chapter 276 provides that: 


“Search warrants shall designate and describe the place to be searched and 
the articles to be searched for.” 


In 1841, in the leading case of Commonwealth v. Dana, 2 Met. 
329, at pp. 334-336, the court, in sustaining the search warrant 
for lottery tickets, stated at some length the background of search 
warrants in the extract from the opinion printed for convenient 
reference in an appendix to this report (p. 46). 

Having stated “that the right to search for and seize private 
papers is unknown to the common law” and, after quoting from 
Lord Camden’s opinion, the court said: 
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“The framers of our constitution were not ignorant of those principles. They 
were well known, and warmly cherished by those enlightened statesmen, as 
important and necessary for the security of civil liberty. They had been dis- 
cussed, and powerfully and eloquently maintained, in the discussions had re- 
specting writs of assistance, several years before the decision in Entick v. 
Carrington. 

“With the fresh recollection of those stirring discussions, and of the revolu- 
tion which followed them, the article in the Bill of Rights, respecting searches 
and seizures, was framed and adopted. The article does not prohibit all searches 
and seizures of a man’s person, his papers, and possessions; but such only as 
are ‘unreasonable,’ and the foundation of which is ‘not previously supported 
by oath or affirmation.’ The legislature were not deprived of the power to 
authorize search warrants for probable causes, supported by oath or affirma- 
tion, and for the punishment or suppression of any violation of law. The law, 
therefore, authorizing search warrants in certain cases, is in no respect incon- 
sistent with the declaration of rights. 

“We are also of the opinion, that the warrant in this case is in conformity 
with all the requisitions of the statute and the declaration of rights. The com- 
plaint is under oath, and alleged a probable cause to authorize the search and 
seizure. The articles seized are described, and the place in which they were 
concealed is designated, with sufficient certainty. There could be no difficulty 
in ascertaining, by inspection, the articles which the officer was directed to 
seize. The place of concealment is alleged to be the office of the defendant, 
No. 2 Devonshire Street, rear of 23 State Street. The defendant occupied that 
office, and the fact that another person occupied it with him cannot be con- 
sidered as constituting a material variance.” 


The reason for this somewhat extended account of the historieal 
background is the broad and rather vague language suggested for 
search warrants on which a report is requested by Resolves Chapter 
92. As indicated in the passage quoted above from Com. v. Dana, 
there is no constitutional objection to a statute providing for 
“reasonable” search and seizure. A question both of legality and of 
advisability may arise from the words in the Resolve: 

“ .. or any other written or printed documents, papers or pictorial repre- 
sentations which advocate, advise, counsel or incite the overthrow by force, 
violence or other unlawful means of the government of the commonwealth 
or of the United States. .. .” 


These words are not connected with any organization or any 
“use” or intended use. Mere possession of such papers is not 
illegal and the words quoted, if unconnected, would appear to 
either violate the legal test of reasonableness or to approach the 
legal limit so closely as to be inadvisable in so controversial a field 
of public agitation about civil rights. 

The search for papers thus described is very different from 
the other searches specified in Section 1 of Chapter 276 above 
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quoted. The searches and their scope suggested for study and 
report by Resolves Chapter 92 resemble very closely those involved 
in controversies in the 18th Century before Lord Camden, as ex- 
plained above and in Appendix (p. 46). 

For these reasons we do not recommend legislation so uncon- 
nected and unrestricted as that suggested in the Resolve. We think 
criminal practice and procedure of this kind should be kept more 
clearly within the limits of legality and its administration limited 
to the Superior Court on application of the Attorney General or a 
district attorney. 


We recommend the following: 


DRAFT ACT 


Chapter 276, G. L., is amended by inserting after Section 1 the following 
Section 1A: 

A justice of the Superior Court, upon application of the Attorney General 
or a District Attorney, and upon complaint on oath that the complainant 
believes that any of the property or articles hereinafter named are concealed 
in a particular house or place, if satisfied that there is a reasonable cause 
for such belief, may issue a warrant to search for the following property or 
articles: books, records, files, membership lists, funds, referred to in Sections 
18 and 21 of Chapter 264, or written or printed documents, paper or 
pictorial representations, referred to in Section 11 of Chapter 264, belonging 
to a subversive organization as defined in Section 18 of Chapter 264, or used, 
provided for, or intended to be used for, the purposes specified in said Sec- 
tion 11 of Chapter 264. 


For convenient reference, the sections of the statutes to which 
the foregoing draft is fitted are as follows: 


STATUTES 


The following sections of General Laws, Chapter 264 as amended 
by St. 1951 Chapter 805, seem to relate directly, or indirectly, to 
the question of the form of a search warrant. 

Section 11 penalizes “whoever . . . by exhibition, distribution or promulga- 
tion of any written or printed document, paper or pictorial representation 
advocates, advises, counsels or incites . . . the overthrow by force or violence 
or other unlawful means of the government.” 

Section 16 defines “subversive organization” as used in sections 17, 18, 19, 
21, 22 and 23 as “any form of association of three or more persons.” 


Section 16A says “the communist party” is a subversive organization. 
Section 17 says a subversive organization is “unlawful.” 


Section 18 provides for an information in equity by the Attorney General 
to break the organization up and order the “funds or property . . . turned 
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over to the treasurer of the Commonwealth which shall then be considered 
escheated.” 


Section 19 penalizes becoming, or remaining, a member of an organization 
“knowing it to be a subversive.” 


Section 21 penalizes “whoever destroys or conceals books, records, files, mem- 
bership lists or funds belonging to an organization which he knows to be a 
subversive organization . . .” 


Section 23 penalizes “whoever contributes money or any other property 
having a value in money to an organization which he knows to be a subversive 
organization .. .” 

In view of the words quoted from Sections 11 and 21, it is obvious that the 
words suggested in Resolves Chapter 92 were lifted from those sections in- 
cluding “membership lists” and “pictorial representations” and “funds.” As the 
“funds” of the “organization” are subject to escheat under Section 18, and con- 
cealment of “funds” ete. is penalized by Section 21 as well as destruction of 
“membership lists,” it seems that in the case of an “organization” they should 
be covered by a search warrant. 


SENATE 603 AS TO “DRIVING UNDER THE INFLUENCE” 
(Referred by Resolves, Chapter 39) 


This bill provides: 

Paragraph (1)(a) of section 24 of chapter 90 of the General Laws, as 
amended by chapter 145 of the acts of 1938, is hereby further amended by 
striking out the first sentence and inserting in place thereof the following 
sentence:—Whoever at any place or time operates a motor vehicle while under 
the influence of intoxicating liquor shall be punished by a fine of not less than 
thirty-five nor more than one thousand dollars, or by imprisonment for not 
less than two weeks nor more than two years, or both. 


We do not recommend this bill as drafted. 


Section 24 (1)(a) now provides in the first sentence referred 
to: 

“Whoever upon any way or in any place to which the public has a right 
of access operates a motor vehicle while under the influence of intoxicating 
liquor shall be punished by a fine of not less than thirty-five nor more than 
one thousand dollars, or by imprisonment for not less than two weeks nor more 
than two years, or both.” 


The original act, St. 1906 chapter 412 section 4 applied to opera- 
tion “on any public way or private way laid out under authority 
of law” and was later broadened by various statutes to the present 
words already quoted. 

The reasons submitted to us in support of the proposed bil] are 
that: 
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“In... there are approximately 350 so-called private ways, ‘also other places 
which have many roads’ including factories on which ‘anyone can go in and 
do business with eighteen or twenty different industries’. 

“There are parking places connected with stores, playgrounds, and gas 
stations. A person can drive in and around these places all day long and can- 
not be prosecuted for operating under the influence. Automobiles, according 
to some judges, do not have the right of access to these places. A person 
operating under the influence of liquor can do just as much damage on one of 
these private ways or places as he can do on a public street.” 


We know of no decision of the Supreme Judicial Court finally 
determining the construction of the words “upon any way or 
in any place to which the public has a right of access.” The word 
“public” as applied to a “way” is not now in the statute which is 
broader than it was in 1926 at the time when, in Com. v. Harris, 
257 Mass. 434, the Court analyzed the more limited statutory 
words. In that year in Com. v. Clarke, 254 Mass. 566, at 568, the 
Court said: 

“The statute was passed for the protection of travellers where they have a 
right to travel.” 


The statute under consideration is a criminal statute. The civil 
statute, however, for compulsory motor vehicle insurance, pro- 
vides for a policy covering “injuries” ete. “arising out of the 
ownership, operation, maintenance, control or use upon the ways 
of the commonwealth’, and, in the very recent case of Desmaris 
v. Standard Accident Ins. Co., 1954 A. S. 221, the Court said 
“the words, ‘upon the ways of the commonwealth’, mean public 
ways—or one ‘laid out under the authority of statute’ within 
G. L. c. 90, § 1.” 

In an insurance case somebody is actually injured, but “driving 
under the influence” is made an offense whether anyone is injured 
or not. 

Senate 603 would apply the penalty to a man who, on his 
own private premises where the public have no right to be, 
was not drunk but who after taking a drink or two in his own 
house, goes out to put his car in the garage and drives it 100 or 
150 feet for that purpose. The evidence of “driving under the 
influence” may be the smelling capacity of the policeman, whether 
there is any danger to anyone or not.* We seem to have statutory 
“crimes” enough without penalizing the harmless behavior of a 
car owner or driver on his own property. 


*See Mass. Practice, Vol. Il, Martin & Hennessey, ‘Automobile Law and Practice,” § 767, 
p. 572. 
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H. 585 FOR ADVANCING CERTAIN REMOVED CASES 
(Referred by Resolves, Chapter 44) 


This bill provides: 

Section 59 of chapter 231 of the General Laws, as appearing in the Tercen- 
tenary Edition, is hereby amended by inserting after the word “trial” in line 
23 the following sentence:—In any action removed by the defendant from the 
district court, in which the ad damnum is not more than one thousand dollars, 
the court shall upon motion advance such action for speedy trial. 


One of the contributing causes of congestion is the removal of 
small cases from the District Courts for trial in the Superior Court 
with or without jury at a heavy public cost far exceeding the 
amount involved in the case. Some lawyers for the defendant are 
said to remove all cases brought in some District Courts. It is 
commonly believed that many cases are removed primarily for 
delay. It has been repeatedly pointed out that the public through 
the county treasuries should not be subjected to an overhead cost 
of about $500.00 a day for the trial of cases involving small 
amounts, before a jury and the dockets clogged with such cases. 
As Judge Cox pointed out in an article some twenty years ago, 
experienced judges and lawyers know that cases are brought to 
court which might easily be determined by “the village barber.” 

We think that the opportunity for delay by the removal of the 
smaller cases which contribute to congestion, should be reduced 
as much as possible by advancing such cases for trial in the Superior 
Court. As lawyers with small cases frequently put much higher 
figures in what is called the “ad damnum” in the writ, we think 
the amount of $1,000.00 in H. 585 should be raised to $2,000.00. 
With this change, we recommend the bill. 


H. 785 TO PROVIDE FOR NOTICE TO A CRIMINAL 
DEFENDANT BEFORE TRIAL 
(Referred by Resolves, Chapter 27 


This bill provides: 
Before a person is tried for any offence upon an indictment or complaint 
the following notice must be given to him in writing:— 


Notice to Accused 

1. You are charged with an offence which is specifically described in a com- 

plaint which will be read to you by the clerk and which you may examine if 

you so desire and if you do not understand the nature of the complaint if you 
make this known to the clerk he will explain it to you. 

2. When you are brought before the judge you will be asked by the clerk 

whether you wish to plead guilty or not guilty to the offence. 
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3. If you plead guilty it will mean that you admit you are guilty of the 
offence charged. 

4. If you plead not guilty it means you are denying that you committed 
the offence, in which case you will be given a trial and will have the right to 
have witnesses testify in your presence. 

5. If you are not ready for trial you can ask the judge to have the case 
continued for a reasonable time in order to prepare your case. 

6. You have the right to have a lawyer of your own choosing, but at 
your own expense, to represent you, or you may try your own case yourself. 

7. If you are convicted and sentenced you will have the right to appeal 
to the superior court; provided you appeal immediately after conviction and 
sentence by the court. If you do not then appeal you will not have any further 
right of appeal. 

8. If your offence is a felony and the court finds probable cause against 
you, you will be held for the superior court where you will be given a trial. 


The practice thus described has been followed for some time in 
the Lowell District Court. No statute is needed to authorize the 
practice and any court can experiment with it as the Lowell 
Court has. 

Reasons in support of such experiments are given in an article 
in the Mass. Law Quart. for June 1954, p. 56; but to require 
it as of right by statute in all criminal courts as is proposed by 
H. 785 would apply it to about 200,000 cases a year, as shown by 
the annual returns of criminal business. Such a wholesale require- 
ment would in the opinion of the Council in all probability result 
in many claims by defendants that they had never received the 
printed notice. Such claims would probably be deliberately made 
by defendants even if they had received the notice and would 
waste the time of the judges and clerks needed for other work. 
We think the matter should be left to the experienced judges of 
the various district courts and of the Administrative Committee 
of the District Courts without complicating the administration of 
those courts by a mandatory statute applicable to about 200,000 
cases a year in most of which the defendants know their rights. 

For these reasons we do not recommend H. 785. 


































32 JUDICIAL COUNCIL P.D. 144 


S. 362 AND S. 355 RELATIVE TO CONVEYANCES AND 
WILLS OF SPOUSES DESERTED OR LIVING 
APART FOR JUSTIFIABLE CAUSE 


(Referred by Resolves, Chapters 10 and 53) 
These bills read as follows: 


SENATE 362 
Section 1. Chapter 209 of the General Laws is hereby amended 


by striking out section 35 and inserting in place thereof the follow- 
ing section :— 


Section 35. If a court having jurisdiction has entered a decree 
that a married person has been deserted by his or her spouse or is 
living apart from said spouse for justifiable cause, such person may 
convey his or her real estate in the same manner and with the 
same effect as if he or she were sole; and the surviving spouse 
shall not be entitled under section fifteen of chapter one hundred 
and ninety-one to waive the provisions of a will made by such 
person or to claim such portion of his/or her estate as said survivor 
would take if such person had died intestate, nor shall such sur- 
vivor be entitled, upon the death of the spouse, if he or she leaves 
a will, to tenancy by dower or curtesy in the decedent’s estate, as 
provided in section one of chapter one hundred and eighty-nine. 


Section 2. Section thirty-six of chapter two hundred and nine 
of the General Laws is hereby repealed. 


SENATE 355 


Section 35 of chapter 209 of the General Laws is hereby amended 
by adding at the end thereof the following paragraph :— 

If a court having jurisdiction has entered a decree that the 
husband of a married woman is living apart from her for justifiable 
cause other than her adultery, she may convey her real estate in 
the same manner and with the same effect as if she were sole; and 
the surviving husband shall not be entitled to his tenancy by 
curtesy as provided in section one of chapter one hundred and 
eighty-nine in any real estate so conveyed by her. 


* ” * * * * 


We are informed that while the bills were before the legislature 
a third draft was suggested by representatives of the Massachu- 
setts Conveyancers’ Association to amend both sections 35 and 36 
of Chapter 209 as follows, the suggested amendments being itali- 
cized as follows: 
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THE THIRD SUGGESTED DRAFT 
Amend Section 35. 


If a court having jurisdiction has entered a decree that a married 
woman has been deserted by her husband or is living apart from 
him for justifiable cause, or if in a proceeding by a wife under 
Section 32, it appears to the court that she is living apart from 
her husband for justifiable cause, she may convey her real estate 
in the same manner and with the same effect as if she were sole; 
and the surviving husband shall not be entitled under section 
fifteen of chapter one hundred and ninety-one to waive the provi- 
sions of a will made by her or to claim such portion of her estate 
as he would take if she had died intestate, nor shall he be entitled 
upon her death, if she leaves a will, to his tenancy by curtesy in 
her estate, as provided in section one of chapter one hundred and 
eighty-nine. 

Amend Section 36. 


A probate court upon petition of a husband, or, if he is insane, 
of his guardian or next friend, enter a decree that said husband 
has been deserted by his wife or that he is living apart from her 
for justifiable cause, and if such a decree is entered, or if in a pro- 
ceeding by a husband under Section 32 it appears to the court 
that he is living apart from his wife for such cause, he may there- 
after convey his real estate in the same manner and with the same 
effect as if he were sole; and the surviving wife shall not be entitled 
under section fifteen of chapter one hundred and ninety-one to 
waive the provisions of a will made by him or to claim such por- 
tion of his estate as she would take if he had died intestate, nor 
shall she be entitled upon his death, if he leaves a will, to dower 
in his estate, as provided in section one of chapter one hundred 
and eighty-nine. Section seventeen of chapter two hundred and 
eight shall apply to proceedings upon such petition, so far as 
applicable. 

The “subject matter” of these bills is of importance not only 
to the married persons concerned but also to the marketability of 
titles to land and the purpose of the bills is to clarify supposed 
uncertainties as to the effect of the procedure and practice under 
existing statutes. 


First, as to Senate 355, we do not think that the title to real 
estate should be made to depend on the issue of adultery or any 
other specific cause for a separation decree. 


Second, no statute seems needed. Under the decision (hereinafter 
quoted) we think the effect of the present statutes is clear and that 

















34 JUDICIAL COUNCIL P.D. 144 
legislation would tend to obscure, rather than clarify, the effect 


of the court’s opinion. 


In the recent case of DeMarzo v. Vena. 330 Mass. 118 at p. 123, 
the court said: 

“We believe that although, after a decree under sections 32 or 36, the 
parties still remain husband and wife, the incidents which constitute the 
marriage are so changed that the relationship which remains so substantially 
different from that ordinarily indicated by the term marriage. The husband’s 
duty to support the wife is either terminated altogether or limited by the terms 
of such decree. It was recently said in Wiley v. Wiley, 328 Mass. 348, at page 
349, a case arising out of section 32, ‘But the scope of the statute and the 
prayers of the petition go beyond the matter of a decree in personam for 
money payments. They comprehend a modification of the incidents of the 
status of marriage” See Brow v. Brightman, 136 Mass. 187; Baldwin v. 
Foster, 138 Mass. 449; Malden Hospital v. Murdock, 218 Mass. 73; Welker 
v. Welker, 325 Mass. 738. We are of opinion that a decree under either sec- 
tion 32 or 36 is in effect a judgment in rem which is binding upon all the 
world. 

“The plaintiff here relies upon Barney v. Tourtellotte, 138 Mass. 106, to 
support her contention that either a decree under section 32 without an order 
for support or a decree under section 36 was of no effect and therefore not 
admissible. Jn so far as anything is said in that case which seems inconsistent 
with the position here taken we do not feel compelled to follow it. 

“Tt is true that that case has been cited and quoted from a number of times 
but not as we think for propositions inconsistent with the present decision.” 


This opinion seems to supercede all prior opinions or dicta and 
to establish the law that a desertion or separation decree while in 
force under section 32, 35 or 36 is a decree “in rem” and that either 
spouse can deal with his or her own property without reference to 
the other spouse while the decree is in force. See also Chapter 189, 
s. 1 and Chapter 209, s. 1. 

For this reason we think that legislation is neither necessary nor 
advisable and we do not recommend any of the bills suggested. 
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H. 1872 RELATIVE TO INFORMAL TRANSFER OF A 
MOTOR VEHICLE OF A DECEASED PERSON 


(Referred by Resolves, Chapter 54) 
This bill reads: 


An ACT TO PROVIDE FOR THE TRANSFER OF REGISTRATION OF THE TITLE OR INTER- 
EST OF A MOTOR VEHICLE OF A DECEASED PERSON. 


Section 2 of chapter 90 of the General Laws is hereby amended by adding 
at the end thereof the following paragraph:— 


Upon the death of an owner of one or more vehicles registered hereunder and 
not exceeding a total value of one thousand dollars without such decedent’s 
leaving other property necessitating probate, the surviving husband or wife or 
other heir, unless such vehicle or vehicles is by will otherwise bequeathed, may 
secure a transfer of registration of the title or interest of the deceased upon 
presenting to the registrar the appropriate certificate of ownership and registra- 
tion card, if available, and an affidavit of such person setting forth the fact of 
such survivorship or heirship and the names and addresses of any other heirs, 
and, if required by the registrar, a certificate of the death of the deceased. The 
registrar when satisfied of the genuineness and regularity of such transfer shall 
transfer the registration accordingly. 


The purpose of H. 1872 was to meet a constant problem in the 
motor vehicle registry. The bill as drafted did not meet the prob- 
lem. 


Since the passage of the resolve, Chapter 562 providing for the 
informal administration of certain small estates was enacted. This 
act provides for a “voluntary” administrator, of small estates, be- 
ginning as follows: 


“Section 1. Chapter 195 of the General Laws is hereby amended by in- 
serting after section 15 the following section:—Section 16. If an inhabitant 
of the commonwealth dies leaving an estate consisting entirely of personal 
property the total value of which does not exceed five hundred dollars, his 
surviving spouse, child, parent, brother or sister if of full age and legal capa- 
city and an inhabitant of the commonwealth, may, after the expiration of 
thirty days from the death of the decedent, provided no petition for letters 
testamentary or letters of administration has been filed with the probate court 
of the county in which the decedent resided, file with said probate court upon 
a form prescribed by the court a statement verified by oath or affirmation 
containing: (a) the name and residential address of the affiant, (b) the name, 
residence and date of death of the deceased, (c) the relationship of the affiant 
to the deceased, (d) a schedule showing every asset of the estate known to the 
affiant and the estimated value of each such asset, (e) a statement that the 
affiant has undertaken to act as voluntary administrator of the estate of the 

_ deceased and will administer the same according to law and apply the pro- 
ceeds thereof in conformity with this section and (f) the names and addresses 
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of surviving joint owners of property with the deceased, known to the affiant. 
The oath required by this section shall not be governed by section one A of 
chapter two hundred and sixty-eight.” 


Following a conference with a representative of the Registry 
of Motor Vehicles, we think this new act, with a slight amendment, 
will cover the problem relating to cars of small value not exceeding 
$500.00 to meet the registry problem and at the same time facili- 
tate the fair settlement of small estates with slight expense and 
delay which is the obvious purpose of the chapter 562. We do not, 
at present, recommend increasing the amount of $500.00 specified 
in chapter 562. 


Chapter 175, section 113A, paragraph (6) provides for com- 
pulsory insurance coverage of any person related by blood or 
marriage having temporary custody of a motor vehicle and 
coverage of a legal representative if one is appointed. Chapter 
90, section 2 provides that on the death of an owner, the registra- 
tion continues in force until the end of the year or until the 
ownership of the vehicle is transferred by the legal representative 
of the estate. Therefore, there should be a provision to cover the 
insurance angle. Accordingly we recommend the following: 


DRAFT ACT 
Pursuant to the provisions of Gen. Laws, Chapter 175, section 113A, para- 
graph (6), as amended, and of Gen. Laws, Chapter 90, section 2, as amended, 
a voluntary administrator shall be deemed to be the legal representative of the 
estate of the decedent unless and until an executor or administrator is ap- 
pointed. 


HOUSE 986, RELATIVE TO LARCENY 
(Referred by Resolves, Chapter 10) 


We do not recommend this bill. 


The present statute Section 30 clause one of chapter 266 of the 
General Laws as amended by Section 2 of Chapter 282 of 1945 
reads: 

Section 30. Larceny, etc. (1) Whoever steals, or with intent to defraud 
obtains by a false pretence, or whoever unlawfully, and with intent to steal or 
embezzle, converts, or secretes with intent to convert, the property of another 
as defined in this section, whether such property is or is not in his possession 
at the time of such conversion or secreting, shall be guilty of larceny, and shall, 
if the value of the property stolen exceeds one hundred dollars, be punished by 
imprisonment in the state prison for not more than five years, or by a fine of 
not more than six hundred dollars and imprisonment in jail for not more than 

two years; or, if the value of the property stolen does not exceed one hundred 
dollars, shall be punished by imprisonment in jail for not more than one year 
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or by a fine of not more than three hundred dollars; or, if the property was 
stolen from the conveyance of a common carrier or of a person carrying on an 
express business, shall be punished for the first offense by imprisonment for 
not less than six months nor more than two and one half years, or by a fine 
of not less than fifty nor more than six hundred dollars, or both, and for a 
subsequent offense, by imprisonment for not less than eighteen months nor 
more than two and one half years, or by a fine of not less than one hundred 
and fifty nor more than six hundred dollars, or both. 


The only change proposed by House 986 is to substitute “two 
hundred and fifty dollars” for “one hundred dollars” as printed in 
italics above quoted. 

We see no occasion for this change. 


In the year ending Dec. 31, 1953, there were 144 defendants in 
the Central District Court of Worcester who pleaded guilty or 
were found guilty on larceny complaints and there were no appeals 
to the Superior Court from the disposition of these cases. This 
was the number of defendants against whom in many instances 
several complaints were made. For the same period there were 
11 defendants in larceny cases bound over to the Superior Court 
and an examination of these cases discloses that they were in- 
variably accompanied by forgery complaints or some other com- 
plaint in which the district court did not have final jurisdiction. 
A majority of these cases involved passing a number of worthless 
checks, some of them of considerable amounts. The district court 
cannot sentence to State Prison for any offense. 


The last statistics in print of the Department of Correction 
show only 8 sentences to the State Prison for larceny in the year 
1950. Two were between 21 and 25 years of age, one in the 25-30 
bracket, one in the 40-45 bracket, one in the 45-50, one in the 
55-59 and one over 70. There was one additional sentence of a 
person between 30 and 35 for larceny from the person, and seven 
sentences for larceny of an automobile. 

Larceny from the person is covered by section 25 of chapter 266. 
Penalty for this is mandatory to the State Prison and was in- 
creased by chapter 518 of 1943. 

Larceny of an automobile, regardless of its value, is punishable 
in the State Prison for not more than 10 years or in the House of 
Correction for not more than two and one half years. This is 
covered by section 28 of chapter 266, and the same section covers 
a lot of other offences having to do with stealing parts, etc. 

Anyone sentenced to State Prison can appeal to the Appellate 
Division of the Superior Court for a review of the sentence. The 
reports of that Appellate Division since 1949 show one appeal of 
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a sentence for larceny in the year 1949-1950 (see our 26th Report, 
p. 72); none in 1950-51 (see 27th Report, pp. 64-65) ; one in 1951- 
52 (see 28th Report, pp. 94-96) and none in 1952-53 (see 29th 
Report, pp. 71-72)—only two appeals in four years. In one case 
the sentence was increased and in the other reduced on the appeal. 
There were two appeals of sentence for larceny of an automobile— 
a distinct offense (as pointed out above)—one for two and one 
half years changed to the Massachusetts Reformatory; the other 
adjudged a common and notorious thief on 12 counts and a sen- 
tence of 15-20 years was reduced on the appeal to 10-15 years. 
These figures as to appeals in both the District Courts and in the 


Superior Court show no reason for the change proposed by House 
986. 


LIMITED EXCEPTIONS BY THE COMMONWEALTH 
IN CRIMINAL CASES 


Last year we recommended this after reference to the statutes of 
the United States and of a number of other states allowing excep- 
tions by the government to a limited extent on questions of law 
in criminal cases. We also referred to the Model Code of Criminal 
Procedure, prepared by the American Law Institute. While the 
Council were divided on the advisability of adopting the unlimited 
practice in Connecticut they were and are still unanimous in 
recommending government exceptions on the questions of law 
whether an indictment or information has been legally quashed 
or dismissed; whether a case has been illegally taken from the 
jury and a verdict directed for the defendant, and whether an 
illegal sentence has been imposed, and to that end again recom- 
mend the following: 


DRAFT ACT 


Section 31 of chapter 278 of the General Laws as amended by the chapter 
384 of the acts of 1953 is hereby amended by adding at the end thereof the 
following sentence :— 

“Exceptions upon questions of law arising on the quashing or dismissing 
by the court of an indictment or information; a directed verdict for the 
defendant; or an illegal sentence may be taken by the Commonwealth in a 
criminal case in the same manner and to the same effect as if taken by the 
defendant and when so taken shall be governed by this section. Pending the 
prosecution and determination of the exceptions the defendant may be ad- 
mitted to bail on his own recognizance.” 


The provision for release on the defendant’s own recognizance is 
similar to that in the Federal Statute already quoted. 
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TELEVISING AND BROADCASTING TESTIMONY 


In our 28th and 29th reports we called attention to a resolution 
of the American Bar Association, 

“That the American Bar Association condemns the practice of televising 
and broadcasting the testimony of witnesses when called before investigating 
committees of Congress and recommends that appropriate action be taken to 
restrain or prevent it.” 


The New York legislature, by chapter 241 of the acts of 1952, 
passed an act quoted in our 29th Report, p. 38, to stop the practice. 
We recommend an act which was reported (House 2747 of 1954), 
passed the House and was defeated in the Senate. 

However much the public may enjoy the spectacle, experienced 
judges and lawyers know that the ordeal of witnesses, and we mean 
honest witnesses, in being examined by lawyers or others is often 
a severe ordeal under any circumstances. They are often unaccus- 
tomed to such proceedings and are shy, nervous and frightened and 
uncertain. This is, of course, intensified when they are made con- 
scious of being spectacles in a public drama on the screen or on the 
air. It is not in the tradition of American justice. We think it 
should be stopped and that Massachusetts should prevent it before 
it begins here and help to lead the way to better practice. We again 
recommend the following: 


DRAFT ACT 


Chapter 268 of the General Laws is hereby amended by adding at the end 
thereof the following new sections:— 

Section 39. No person, firm, association or corporation shall televise, broad- 
cast, take motion pictures or arrange for the televising, broadcasting, or taking 
of motion pictures within the Commonwealth of any proceedings in which 
the testimony of witnesses is or is to be taken, before a legislative, judicial or 
executive body or other public agency or tribunal. Violation of this section 
shall be punishable by a fine of one thousand dollars or a sentence to jail or 
the house of correction for not more than one year. 


Section 40. No such body, agency or tribunal conducting such a proceeding 
in this Commonwealth, nor anyone on its behalf shall require or permit any 
person to testify before televising, broadcasting or motion picture instruments 
or apparatus in operation. Any person may of right refuse to testify before 
such instruments or apparatus and no proceedings for contempt or other 
adverse proceedings shall be taken against him for such refusal nor shall such 
refusal be commented on or made the basis of any inference whatever adverse 
to the person so refusing. 


Sections 39 and 40 may be enforced by proceedings in equity. 
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JURY COMMISSIONERS IN A LIMITED DISTRICT 

For reasons stated at length in our 24th report (pp. 19-23 in 
1948), we again renew our recommendation of the bill for a jury 
commission to select jurors in a district comprising the counties 
of Middlesex, Suffolk and Norfolk, based on the system success- 
fully administered in Cleveland, Ohio. The movement for the 
more careful selection of jurors is gradually growing elsewhere 
and we believe the practice to be a sound one and worthy of 
consideration here as an experiment in a limited area of three 
contiguous counties. As stated in our 29th report (p. 40) we re- 
new the recommendation of the draft act printed in the 24th report. 


SENATE NO. 659 AS TO STOP PAYMENT ORDERS 
(Referred to Resolves Chapter 46) 


This bill provides: 


Chapter 167 of the General Laws is hereby amended by inserting after 
section 55, inserted by section 1 of chapter 287 of the acts of 1950, the follow- 
ing section :— 

Section 56. 1. A depositor may by an order to his bank stop payment 
of any instrument for the payment of money, whether negotiable or not, 
to be charged against his account provided that the order is received by the 
bank at such time and in such manner as to afford the bank a reasonable 
opportunity to act on it prior to any action of acceptance by the bank with 
respect to the instrument concerned. 

2. An oral order is binding on the bank only until the depositor has had 
reasonable opportunity to send the bank a written confirmation if the bank 
requests such confirmation. A written stop order shall be effective for a 
period of six months from the date of its issuance unless renewed in writing 
by the depositor. Each such renewal shall be effective for a period of six 
months. Prior to the expiration of the effective period of the stop payment 
order, the bank shall mail by registered mail to the depositor at his last 
known address a thirty-day written or printed notice of the expiration date 
of such order. 

3. The depositor shall have the burden of establishing the fact and amount 
of loss resulting from the payment of an instrument contrary to a binding 
stop payment order. 


The bill is similar to Section 4-403 of the proposed “Uniform 
Commercial Code” prepared after about ten years of work by 
the American Law Institute and the National Conference of 
Commissioners on Uniform State Laws, working jointly, and now 
pending before the legislature as House 2400 (in which the sec- 
tion appears as Section 4-403). The bill (Senate 659 referred to 
us) while similar to said Section 4-403 of the Code, contains an 
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additional provision (in the last sentence of the section 2 of 
Senate 659) and other variations from the proposed code section.* 

In the “Official Draft” of the Code, the section appears as 
“Section 4-403” on page 500 and the explanatory comments and 
cross-references on pp. 500-502. It stated that: 

“This section is new. It is intended to replace separate statutes in twenty- 
nine states which regulate stop-payment orders.” 

In the “Massachusetts Annotations to the Proposed Uniform 
Commercial Code,” prepared by a group of Massachusetts lawyers, 
professors and others, for consideration of the Special Commission 
and of the legislature, the reported annotations to the Code sec- 
tion appears on page 108 as follows: 


Section 4-403. Customer’s Right to Stop Payment; Burden of Proof of 

Loss. 

(1) Massachusetts decisions—more restrictive—Bank pays after stop order 

at its peril, Tremont Trust Co. v. Burack, 235 Mass. 398, 126 N. E. 782, 

9 A.L.R. 1067 (1920). 

(2) See (1). 
(3) See (1). 

The proposed code is being considered throughout the country 
and particularly by an able Special Commission in New York 
which is expected to report in the near future. 

We respectfully suggest that it is inadvisable at this time to 
consider separately one section of a code of 253. pages carefully 
prepared by the joint efforts of the American Law Institute and 
the National Commissioners, which is still under consideration as 
a whole and in parts by the profession throughout the country as 
well as here. 

We, therefore, do not recommend the bill and respectfully ask 
to be excused from further consideration of the bill and of the 
differently phrased section of the Code referred to above. 


ADMINISTRATION COMMITTEE OF THE 
DISTRICT COURTS 
As usual, the substance of the semi-annual circular letters of 


the Administrative Committee of the District Courts, to the 
justices, clerks and probation officers of those courts, in January 





*Section 4-403 of the Code bill (House 2400) reads: 

Section 28. Customer's Right to Stop Payment: Burden of Proof of Loss.—(1) A customer 
may by order to his bank stop payment of any item payable for his account but the order must 
be received at such time and in such manner as to afford the bank a reasonable opportunity 
° act on it prior to any action by the bank with respect to the item described in section twenty- 

ve. 

(2) An oral order is binding upon the bank only until the customer has had reasonable 
opportunity to send the bank a written confirmation if the bank requests such a confirmation. 
A written order is effective for only six months unless renewed in writing. 

(3) The burden of establishing the fact and amount of loss resulting from the payment of 
an item contrary to a binding stop payment order is on the customer. 
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and August, 1954, are printed in Appendix D in order to keep 
the annual information as to the work of those courts and of 
that committee available for convenient reference of the bench 
and bar. Practitioners in the District Courts will do well to 
examine them with care. 


FRANK J. DONAHUE, Chairman 
FREDERIC J. MULDOON, Vice-Chairman, 
LOUIS S. COX, 

JOHN E. FENTON, 

JOHN C. LEGGAT, 

ELIJAH ADLOW 

FRANK L. RILEY, 

CHARLES W. BARTLETT, 

JOSEPH GOLDBERG, 


FREDERICK M. DEARBORN, JR. 
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APPENDIX A 


COMMONWEALTH OF MASSACHUSETTS 
SUFFOLK SS. SuPERIOR CouRT 


NOTICE TO THE BAR 
[of June 20, 1935 by the late Justice Wilford Gray] 


Pre-TRIAL CaLt or List or Jury Cases FOR THE WEEK BEGINNING 
Monpay, August 26, 1935 

Commencing with the September Jury Sessions in Suffolk County 
the short list of cases for trial shall be composed exclusively of cases 
which have passed the Pre-Trial call and such other cases as may 
be added by the Justice having direction of the lists. 

All requests for continuance or delay of trial must be made at 
the Pre-Trial call. After a case has once passed to the short list 
from the Pre-Trial call no continuance shall be granted except 
for cause thereafter arising and not due to the fault of the parties 
or their counsel. 

The special order with respect to engagements of counsel passed 
by the Justices on April 13, 1935, to become effective September 
1, 1935, applies to all cases on the short list, but such hardship as 
may be caused by this rule particularly to attorneys having a 
substantial number of cases may be avoided to a large extent by 
limiting at the Pre-Trial call the number of cases which pass to 
the short list at each Pre-Trial call. 

There will be no call of the list except the Pre-Trial call. Attor- 
neys having cases on the short list will receive notice when their 
cases are reached for trial in the manner hereinafter explained. 

The first Pre-Trial call will be held daily during the week 
commencing Monday, August 26, 1935, in Room No. 220, before 
Gray, J. The list will be composed of those cases next in order at 
the conclusion of the July jury sessions, and on or about August 
first notice will be sent to each attorney having a case on the 
Pre-Trial List of the day and as nearly as possible the hour 
when his case will be reached. 

At the Pre-Trial call the Presiding Justice will consider with 
counsel— 

(1) Whether the pleadings are in proper shape; 

(2) Whether the case is then ready for trial; 


(3) Whether the issues of the case may be simplified for trial, 
including also whether agreements may be made to avoid 
the bringing to court of unecessary witnesses, whether the 
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number of expert witnesses may be limited, and other 
similar preliminary matters; 

(4) Whether the case may be settled with or without the aid 
of the Presiding Justice. If there is reasonable likelihood 
that the parties may arrange a settlement, the case, with 
the permission of the court, may stand over to a later 
Pre-Trial call instead of passing immediately to the short 
list for trial. 


From the foregoing, it will be apparent that the litigants must 
be represented at the Pre-Trial call by an attorney having full 
power to act in all matters pertaining to the case. It is entirely 
in order for the client also to be present at the Pre-Trial call. 

It is likewise necessary that the case be fully investigated as to 
its readiness for trial before the Pre-Trial cail, in view of the rule 
above stated limiting continuances on the short list to causes 
arising after the Pre-Trial call. It is also desirable that preliminary 
negotiations for settlement should be had to the same extent as if 
the case were about to be reached on the present short list. 

It should be understood that in the event of failure of parties 
to appear or be properly represented at the Pre-Trial call the 
Court has the same power with respect to non-suits, defaults, or 
both as it has heretofore exercised when a case is reached for trial. 
The Court expects, however, that this power will be sparingly 
used, because the great benefits that have been enjoyed in other 
places where the Pre-Trial call has been in operation and which 
may reasonably be expected here, depend upon the fullest co- 
operation between the bench and bar, and with that co-operation 
the power to non-suit and default will be practically unnecessary. 


SUPERIOR COURT REVISED RULES OF 1954 
RULE 58 
(Applicable to Civil Cases at Law) 
[For Comparison with Judge Gray’s Order] 
Pre-TRIAL 
A Justice specially assigned therefor may establish a pre-trial 
list of cases and direct parties or their attorneys to attend a call 
of said list, at which call continuances, nonsuits or defaults may 
be entered and also the following matters may be considered: 
(1) simplification of issues; 
(2) amendments of pleadings; 


(3) stipulations of parties, admissions of facts or as to docu- 
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ments, records, photographs, plans and like matters which 
will dispense with formal proof thereof; 
(4) limitation of the number of expert witnesses; 
(5) reference to auditor; 
(6) possibility of settlement; 
(7) agreement as to damages; and 
(8) such other matters as will aid in the disposal of the case. 
Upon consideration of the above matters the justice shall make 
an appropriate order which will control the subsequent conduct 
of the case unless modified at the trial to prevent manifest in- 
justice. 
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APPENDIX B 


SEARCH WARRANTS 


EXTRACT FROM OPINION OF WILDE, J., IN COMMONWEALTH V. DANA, 
2 Metcatr, 329 AT PAGES 334-336 


(Referred to in the Discussion of Resolves, Chapter 92, see p. . .) 


By the Rev. Sts. c. 142, s. 2, any magistrate is authorized to 
issue warrants “to search for and seize lottery tickets, or materials 
for a lottery, unlawfully made, provided or procured, for the pur- 
pose of drawing a lottery,” when he shall be satisfied that there is 
reasonable cause, upon complaint made on oath, that the com- 
plainant believes that lottery tickets or materials for a lottery are 
concealed in any particular house or place. 


If this be a valid law, the objection of the defendant’s counsel 
fails; but they contend that it is void, being contrary to civil lib- 
erty, natural justice, and the bill of rights, the 14th article of which 
declares, that “every subject has a right to be secure from all un- 
reasonable searches and seizures of his person, his house, his papers, 
and all his possessions; all warrants, therefore, are contrary to this 
right, if the cause or foundation of them be not previously sup- 
ported by oath or affirmation.” 

The question is, whether the search for and the seizure of the 
defendant’s papers and property, directed by the warrant in this 
case, were an unreasonable search and seizure. The defendant’s 
counsel maintain that such searches and seizures are utterly incon- 
sistent with the plainest principles of the common law, and the 
natural rights of mankind. That the right to search for and seize 
private papers is unknown to the common law is most conclusively 
shown by the able opinion of Lord Camden, in the case of Entick 
v. Carrington, 19 Howell’s State Trials, 1029. S. C. 2 Wils. 275 
(see also Huckle v. Money, 2 Wils. 206, 207). Such a right or 
power had for a long time before been exercised and maintained, 
during the arbitrary reigns of the Stuarts and afterwards. The 
power assumed was to search any man’s house, to break open every 
room, desk or trunk, if necessary, and to seize and carry away all 
his books and papers of every description, and this on mere sus- 
picion, without probable cause, and without any previous accusa- 
tion against him. Under this was the power claimed by the secre- 
tary of state, Lord Halifax, in the case of Entick v. Carrington, 
which was decided by the whole court to be manifestly illegal, 
and “unsupported by one single citation from any law book ex- 
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tant.” “Papers,” says Lord Camden, “are the owner’s goods and 
chattels; they are his dearest property; and are so far from en- 
during a seizure, that they will hardly bear an inspection; and 
though the eye cannot, by the law of England, be guilty of a 
trespass, yet where private papers are removed and carried away, 
the secret nature of those goods will be an aggravation of the tres- 
pass, and demand more considerable damages in that respect. 
Where is the written law that gives any magistrate such power? 
I can safely answer there is none; and therefore it is too much for 
us without such authority to pronounce a practice legal, which 
would be subversive of all the comforts of society.” It was urged 
by counsel in that case, that though the practice could not be 
maintained by any direct law, yet it bore a resemblance to the 
known case of search for and seizure of stolen goods. Lord Camden 
says, that this case of searching for stolen goods, crept into the 
law by imperceptible practice, and that Lord Coke denied its 
legality. “Observe, too,” he says, “the caution with which the 
law proceeds in this singular case. There must be a full charge, 
upon oath, of a theft committed. The owner must swear that the 
goods are lodged in such a place. He must attend at the execution 
of the warrant, to show them to the officer, who must see that they 
answer the description.” “If it should be said,” he adds, “that the 
same law, which has with so much circumspection guarded the case 
of stolen goods from mischief, would likewise in the other case 
protect the subject by adding proper checks, etc., my answer is, 
that precautions would have been long since established by law, if 
the power itself had been legal; and that the want of them is an 
undeniable argument against the legality of the thing.” 

These citations from the opinion of Lord Camden show, to some 
extent, the grounds and principles upon which the important 
decis‘on in Entick v. Carrington was founded. And they show 
clearly that that decision and those principles have but little 
bearing on the present case. The framers of our constitution were 
not ignorant of those principles. They were well known, and 
warmly cherished by those enlightened statesmen, as important 
and necessary for the security of civil liberty. They had been 
discussed, and powerfully and eloquently maintained, in the dis- 
cussions had respecting writs of assistance, several years before 
the decision in Entick v. Carrington. 

With the fresh recollection of those stirring discussions, and of 
the revolution which followed them, the article in the Bill of Rights, 
respecting searches and seizures, was framed and adopted. This 
article does not prohibit all searches and seizures of a man’s person, 
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his papers, and possessions; but such only as are “unreasonable,” 
and the foundation of which is “not previously supported by 
oath or affirmation.” The legislature were not deprived of the 
power to authorize search warrants for probable causes, supported 
by oath or affirmation, and for the punishment or suppression of 
any violation of law. The law, therefore, authorizing search war- 
rants in certain cases, is in no respect inconsistent with the declara- 
tion of rights. 

We are also of the opinion, that the warrant in this case is in 
conformity with all the requisitions of the statute and the declara- 
tion of rights. The complaint is under oath, and alleges a probable 
cause to authorize the search and seizure. The articles seized are 
described, and the place in which they were concealed is designated, 
with sufficient certainty. There could be no difficulty in ascertain- 
ing, by inspection, the articles which the officer was directed to 
seize. The place of concealment is alleged to be the office of the 
defendant, No. 2 Devonshire Street, rear of 23 State Street. 
The defendant occupied that office, and the fact that another 
person occupied it with him cannot be considered as constituting 
a material variance. 
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APPENDIX C 


WIRE TAPPING 


1. SPECIAL REPORT OF MAY 12, 1954, ON SENATE 144 
REQUESTED BY HIS EXCELLENCY, THE GOVERNOR. 


2. VETO MESSAGE ON SENATE BILL 144. 


His EXcELLENCY May 12, 1954. 
THE GOVERNOR OF MASSACHUSETTS 

State House 

Boston 33, Massachusetts 

Your Excellency: 


Your letter to the Chairman of the Judicial Council of May 
6th, requesting a report on the subject matter of Senate Bill 144 
relative to Wire Tapping and the proposed amendment appearing 
in the Senate Calendar, was considered by the Judicial Council 
at its meeting on May 12th, 1954. 

Senate Bill 144 is the same as House 2377 of 1953, referred to 
the Council with a request for a report by Resolves, Chapter 32 
of 1953. In accordance with that request, the Council, in its 
Twenty-ninth Report, discussed the subject matter of the bill at 
some length on pages 39-42 and reported its unanimous opinion 
that the bill “should be opposed in the public interest” (see p. 42). 

We have considered the amendments printed in the Senate 
Calendar. Those amendments do not, in our opinion, materially 
alter the substance of Senate 144, except by making its practical 
application to the enforcement of the criminal law still more 
complicated and inadvisable and against the public interest. 

The present statute (Section 99 of Chapter 272 of the General 
Laws), passed twenty-four years ago, provides: 

“Section 99. Eavesdropping—Whoever, except when authorized by writ- 
ten permission of the attorney general of the Commonwealth, or of the district 
attorney for the district, secretly overhears or attempts secretly to overhear, 
or to have any other person secretly overhear, any spoken words in any 
building by using a device commonly known as a dictagraph or dictaphone, 
or however otherwise described, or any similar device or arrangement, or by 
tapping any wire, with intent to procure information concerning any official 
matter or to injure another, shall be guilty of the crime of eavesdropping and 
shall be punished by imprisonment for not more than two years or by a fine 
of not more than one thousand dollars, or both.” 


The proposed bill would limit the authority of the prosecuting 
officers to act quickly by requiring them to apply for an order 








50 JUDICIAL COUNCIL P.D. 144 


of a justice of the Supreme Judicial, or Superior Court and the 
only change proposed by the amendment would be “in case of 
emergency and when no such justice is available,” the prosecuting 
officer ‘“‘may issue such order but on the next day” he must apply 
“for a court—order validating” it, and “if the court refuses, after 
hearing” the prior order “shall cease to be effective.” 

We think all this is very poor machinery for the protection of 
the community in the detection of crime and the enforcement of 
the criminal law. What was the purpose of the present Section 
99 of Chapter 272, quoted above, as shown by its words? It 
penalizes “whoever, except” by permission of the officials charged 
with investigation of crime as part of their official duties “secretly 
overhears” etc., “with intent to procure information concerning 
any official matter or to injure another.” 

This specific intent is the essential element in the offense and 
the primary purpose of the statute is to protect “official matters” 
from eavesdropping by private persons without permission of the 
law enforcement officers. As to anything other than “official mat- 
ters” the eavesdropping must be “with intent to injure another.” 

The prosecuting department of government does not exist for 
the purpose of injuring people but to protect the public from 
being injured and, so far as those officials are concerned, the ex- 
pressed purpose is to protect the “official matters” which include 
crime detection as part of their duties from eavesdropping by 
unofficial persons. 


Turning now to the contents of the proposed act—first, as a 
matter of detail, if the act should be passed, the reference to the 
Supreme Judicial Court should be omitted. The Judicial Council 
has repeatedly advised against interrupting the functions of that 
court by loading the justices with matters which belong in the 
Superior Court, if anywhere. 

Second, as to the policy of the substance of the act: 

For generations the prosecuting officers have had practically 
full control of law enforcement against crime. They decide 
whether to start a criminal proceeding, whether to stop it by nol 
prossing, etc., and how to gather the evidence for the purpose of 
protecting the public, with the exception of forcible search of a 
person’s house which requires a court warrant under the 14th 
Article of the Bill of Rights, but that does not apply to wire 
tapping outside the house. The public needs the protection of 
detective work in investigating crime. The proposed act would 
deprive the public of important protection, for the prosecuting 
officers exist solely for the public protection. 


Ae REI 
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We are aware of the Federal statutes against wire-tapping and 
of the dramatic, but unconvincing, epigram of the late Justice 
Holmes that it is “dirty business,” and we are not impressed. We 
think the Federal statutes bad and we think the late Dean Wig- 
more, one of the great American legal scholars, effectively answered 
Mr. Justice Holmes when he said (as quoted in our Twenty-ninth 
Report, p. 41): 

“Holmes, J., refers to this act of wire-tapping as ‘dirty business’. . . . But 
so is likely to be all apprehension of malefactors. Kicking a man in the stomach 
is ‘dirty business’, normally viewed. But if a gunman assails you, and you know 
enough of the French art of ‘sabotage’ to kick him in the stomach and thus 
save your life, is that ‘dirty business’ for you? If your telephone number is 
2441, and an intending burglar, plotting to enter your house, is given your 
number at Central by error for 2414, and you, at the telephone, hear with 
amazement the start of his conversation with his co-conspirator, is it ‘dirty 
business’ for you to continue to overhear his plot to the end? No, no. Ordi- 
narily no gentleman listens to another gentleman’s private conversation. But 
we respectfully decline to agree that it is ‘dirty business’ for a gentleman to 
overhear deliberately a conversation held by a professed law-breaker in the 
process of doing his unlawful act.” 


We also call attention to the views of Judge Augustus Hand, 
one of the ablest of American judges, quoted on page 41 of our 
report. 

We again submit our recommendation that Senate 144 with, 
or without, the proposed amendment should not be adopted as 
we believe it to be opposed to the public interest. 

Former Justice Cox, being absent from the Commonwealth, 
was unable to attend the meeting of the Council, but knowing 
the emphatic views which he expressed at the meetings when 
this matter was discussed in preparation for our Twenty-ninth 
Report, we feel safe in saying that he would agree with the recom- 
mendation. 

Respectfully submitted, 


FRANK J. DONAHUE, Chairman 
FREDERIC J. MULDOON, Vice-Chairman 
JOHN E. FENTON 

JOHN C. LEGGAT 

DAVIS B. KENISTON 

FRANK L. RILEY 

CHARLES W. BARTLETT 

JOSEPH GOLDBERG 

FREDERICK M. DEARBORN, JR. 
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VETO MESSAGE ON SENATE 144 
(Printed as Senate 837) 

Executive Department, State House, Boston, June 9, 1954. 
To the Honorable Senate and House of Representatives: 

I am returning herewith without my approval Senate bill No. 
144 entitled, “An Act Restricting the Authority of the Attorney 
General and District Attorneys to Authorize Wire Tapping”. If 
this bill were to become law, it would substantially change our 
present statute, Section 99 of Chapter 272 of the General Laws, 
which defines the conditions and restrictions under which detective 
work by means of dictaphones or the tapping of wires may be 
carried on. To extend the present restrictions on criminal investi- 
gation by requiring prosecuting officers to apply for an order of 
a Justice of the Supreme Judicial or Superior Court prior to inter- 
ception of possible criminal communication would be to place an 
unreasonable restraining hand on criminal investigation. 

I have been advised by the Judicial Council, to whom I referred 
this matter for comment, in an unanimous opinion under date of 
May 13, 1954, that the public needs the continuing protection 
of the law as it now is and that the proposed act would deprive 
the public of much of that protection. It is not in the public inter- 
est that our police and prosecuting officials should be so limited in 
their activities which are designed to protect the citizen. I am 
not impressed by the provision in the proposed act that in the case 
of an emergency and the unavailability of a Justice, that so-called 
“eavesdropping” may go forward with the employment of evidence 
thereby obtained being subject thereafter to judicial approval. I 
am further convinced that the burdens of the Supreme Judicial 
and Superior Courts should not be increased by adding to their 
respective dockets applications of the type envisioned by this 
proposed act. 

The essence of successful criminal detection, particularly in 
fields of subversion, lies in secrecy and speed, and this proposed 
law would do much to lessen both in a time when the public, in 
my opinion, cannot afford to relax in any regard the ability of its 
officials to proceed quickly to investigation of crime as it occurs. 

The existing law has been on the statute books since 1920 and 
no complaint against its use has ever been lodged. We are now 
living in an era where I believe it would be a mistake to weaken 
the law. 

For the above reasons, I cannot in good conscience approve 
this measure. 

Respectfully submitted, 
CHRISTIAN A. HERTER, 
The veto was sustained. Governor of the Commonwealth. 
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APPENDIX D 


Tue District Courts 
(Other than the Boston Municipal Court) 


There are 72 of these courts in addition to the Municipal Court of the City 
of Boston, and eight of them, besides that court, are in Suffolk County. Their 
volume of business appears in the table opposite. The history of the discus- 
sion of these courts since 1876 appears in the Law Society Journal of February 
1945 (also MLQ May 1945, see also list of reports in 20th Report of the 
Judicial Council, page 29 and pp. 86 and 92 of the 22nd report. See also the 
report of the recent “Survey” Committee in 37 Mass. Law Quarterly No. 4, 
December 1952. As usual the substances of the semi-annual circular letters 
of the Administrative Committee are reprinted below as they contain helpful 
information for those practising in these courts, and also a continuous history 
of the courts and of the work of that Committee. Attention is called to the 
consolidated index of the earlier letters in the 27th report of the Judicial Coun- 
cil pp. 57-61. 

Supplementary to the volume of business for each court in 
1953-4, in the table opposite, a five year comparative table for years 
ending September 30, appears below. The latest table is from 
July 1, 1953—June 30, 1954 to correspond with the annual tables 


of Superior Court business. This column overlaps the previous 
column. 


District Court Business 1949-1954 

July 1, 

1953 

1949 1950 1951 1952 to 
to to to to June 30, 

1950 1951 1952 1953 1954 
Civil Writs Entered 55,702 51,499 51,496 54,871 57,109 
Contracts 30,647 27,881 28,124 31,104 31,016 
Total Torts 14,547 14,917 15,377 16,495 16,838 
Total Motor Cases Entered 12,456 12,901 12,985 14,358 14,612 
Total Motor Cases Removed 2,585 2,502 2,667 2,641 2,599 
Other Torts — — — 2,226 
(Ejectment) 9,715 7,892 7,28: t 8,476 
All Other Cases 793 809 71: 779 
Reports to Appellate Division 96 S4 7 86 
Appealed to Sup. J. Court 19 12 1 6 
Supplementary Process 18,255 17,664 17,621 8,738 20,013 
Small Claims 54,962 54,229 53,572 58,0: 73,182 
Criminal Cases Begun 155,398 161,897 177,161 i 202,334 
Criminal Appeals 3,317 3,453 3,251 é 3,713 
Drunkenness 54,679 52,870 52,557 54,859 53,100 
Op. under Inf. Int. Liquor 4,921 5,175 5,542 5,518 5,566 
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Total Automobile Cases 68,352 69,665 85,293 96,3867 103,825 
Int. Liquor Cases 182 206 189 287 315 
Juv. Cases under 17 Years 4,933 5,116 5,544 6,200 6,676 
Neglected Children 593 526 555 615 593 
Inquests held o= 55 53 45 39 
Parking Tickets returned to 

Clerk’s Offices 364,080 419,528 513,743 502,733 552,131 
Drunkenness Releases by Pro- 

bation Officers 27,950 26,391 26,702 27,609 26,885 
Insane Commitments 5,447 5,686 5,615 5,763 5,761 

Total of All Removals to Superior Court 4,321 3,998 


Compare with entries and motor case removals above. 


ADMINISTRATIVE COMMITTEE OF THE DISTRICT COURTS 
CIRCULAR LETTER OF JANUARY 8, 1954 
To THE JUSTICES, CLERKS AND PROBATION OFFICERS OF THE Districr Courts: 

(Following the five year comparative table from 1947-8-1952-3 the letter 
continued.) 

January 15, 1954 

We are sending herewith on separate sheet the statistical compi- 
lation of the work of the District Courts for the year ending Sep- 
tember 30, 1953. Following the custom that has been followed 
since the compilation of these statistics by the Administrative 
Committee, courts are arranged in the order of the population of 
the district included in each court and the current list is according 
to the 1950 national census. 

A five year comparison is as follows: This will be found in the 
29th report of the Judicial Council p. 52. 

In a comparison of the statistics for the past year with those of 
the previous year the following changes appear: 

The civil writs entered increased from 51,496 for the previous 
year to 54,871 for the past year. The contract actions increased 
from 28,124 to 31,104 and the tort actions increased from 15,377 
to 16,495 for the same period. However, there was a decrease in 
the summary process actions from 7,282 for the previous year to 
6,572 for the past year. This decrease continues to reflect the im- 
provement in the housing situation. There was a decrease in the 
number of cases reported to the Appellate Division, there being 
only 66 cases reported during the past year and 74 cases for the 
previous year. The appeals from the Appellate Division to the 
Supreme Court were only 11 for the past year as against 17 for the 
previous year. Supplementary process cases increased from 17,621 
for the previous year to 18,738 for the past year. There was a con- 
siderable increase in the number of small claims entered, there 
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being 58,051 entered for the past year as against 53,572 for the 
previous year. There was a large increase in the number of criminal 
cases begun, there being 194,324 for the past year as against 177,- 
161 for the previous year. It would appear that this large increase 
in criminal cases begun was caused by an increase in automobile 
cases. While the number of appeals in criminal cases is somewhat 
larger, being 3,602 for the past year and 3,251 for the previous year, 
the percentage of appeals to the number of criminal cases entered 
is practically the same. The number of drunkenness cases has in- 
creased from 52,557 for the previous year to 54,859 for the past 
year of which number 27,609 were released by the probation offi- 
cers. Notwithstanding the increased use of motor vehicles during 
the past year there has been a slight decrease in the number of 
cases of operating under the influence of intoxicating liquor, there 
having been 5,518 such cases during the past year as against 5,542 
for the previous year. The total number of criminal automobile 
cases, however, has increased from 85,293 for the previous year to 
96,367 for the past year. However, the total number of parking 
tickets returned to the clerks’ offices has decreased from 513,743 
for the previous year to 502,733 for the past year which may indi- 
cate that motorists are more careful in the observation of parking 
ordinances. There has been an increase in intoxicating liquor cases, 
complaints for violations of the alcoholic liquor statute, there hav- 
ing been 287 for the past year as against 189 for the previous year. 
The juvenile cases have increased from 5,544 for the previous year 
to 6,200 for the past year and the number of neglected children 
cases has increased from 555 for the previous year to 615 for the 
past year. The number of inquests has decreased from 53 for the 
previous year to 45 for the past year but insane commitments have 
increased to 5,763 for the past year as against 5,615 for the previous 
year. There has been an increase in the number of motor tort cases 
entered as there were 14,358 entered in the past year as against 
12,985 for the previous year. The percentage of removals to Su- 
perior Court in such cases is somewhat smaller for the past year 
as during that period 2,641 such cases were removed as against 
2,667 for the previous year. 


TRIAL JUSTICES 
By Chapter 319 of the Acts of 1953 the office of trial justice was 
abolished effective October 1, 1953. 
SIMULTANEOUS SESSIONS AND ASSIGNMENT OF SPECIAL JUSTICES 
We have revised and brought up to date the Committee’s Re- 
quirements No. III and IV which contain the number of simul- 
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taneous sessions allotted to each court and the list of special justices 
assigned to each court and are forwarding copies of these require- 
ments contained in one pamphlet to the various courts and county 
commissioners and county treasurers. These requirements are 
effective as of January 1, 1954 and supersede the last publication 
which was effective January 1, 1951. While pending legislation 
may necessitate some revision in these requirements, the Commit- 
tee felt it was advisable for the convenience of all persons concerned 
to publish an amended set of requirements at this time. 


RECENT DECISIONS OF THE SUPREME JUDICIAL CouRT 


Following are a few decisions of the Supreme Judicial Court 
which are of interest to District Court Judges and Clerks. They are 
digested briefly here so as to give an indication of the issues in- 
volved, but it is suggested that the cases be read carefully to obtain 
their full import and significance. 


Digests ABBREVIATED 

Com. v. Chagnon, 1953 A. S. 523 —Registering bets. 

Soutier et al v. Kaplow, 1953 A. 8S. 729——Care of bailee of car stolen from bailee. 

Smith v. Merchants Nat'l Bank of Leominster, 1953 A. S. 767—Payment of 
check on joint account within ten days of drawer’s death or if presented 
within ten days of its date. 

Kuzmeskus v. Pickup Motor Company, Inc., 1953 A. S. 773—Discussion of 
assumption of risk and of when plaintiff is bound by his testimony. 


Fitep CRIMINAL CASES 


For some time applicants for enlistment in the Army and indi- 
viduals ordered for induction therein have been declared ineligible 
for either enlistment or induction by reason of criminal cases in 
our courts which the docket shows have been “filed”. The Army 
authorities hold that such cases have not finally been disposed of 
and that defendants therein are liable to further action and sen- 
tence. They are technically correct in their construction of the 
law. It is applied by them in cases where defendants have been on 
probation with or without a suspended sentence and in cases where 
no penalty has been imposed upon a defendant but the case has 
simply been “filed”’. 

Accordingly, we recommend that at the termination of a success- 
ful period of probation whether or not a defendant is on a sus- 
pended sentence, the case be dismissed rather than filed unless there 
is some good reason for still keeping control over the defendant. 
This procedure is authorized by the decision in Marks vs. Went- 
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worth, 199 Mass. 44 at 46. We also suggest that it is quite proper 
in cases that have been filed, whether or not a defendant has been 
placed on probation before the filing of the case, to remove any of 
such eases from the files and dismiss the case if the judge feels the 
circumstances warrant such action. 


District Court REORGANIZATION 


The Special Recess Commission on District Court Reorganiza- 
tion has not as yet filed its report. However, the District Court 
Survey Committee has filed a draft act, Senate No. 322 of the 1954 
legislative session, which embodies the general plan of Senate No. 
784 of 1953 in the form in which it was passed by the Senate last 
year but failed of passage in the House. 

It is obvious that no comment on any reorganization plan can be 
made until the report of the Special Recess Commission is filed. 


Rent Controt—CHapPTeErR 434 or THE Acts oF 1953 


We understand that this Act was passed as a substitute for the 
Federal Rent Control Act which has expired and was intended gen- 
erally to carry out the purposes of the expired Federal Control Act. 
We have heard of no great difficulties in the administration of the 
State Control Act since its passage. 

We have been asked whether Section 10 of Chapter 434 of the 
Acts of 1953 which sets out the causes for which an action may be 
brought to recover possession of controlled housing accommoda- 
tions supersedes the provisions of G. L. Chapter 186, Section 12 and 
the provisions of G. L. Chapter 239, Sections 1-13 in view of the 
fact that Chapter 434 does not provide for the discontinuance or 
suspension of these provisions of the General Laws. We are of the 
opinion that Section 10 of Chapter 434 of the Acts of 1953 suspends 
the application of Section 12 of Chapter 186 of the General Laws 
in respect to controlled housing accommodations in a city or town 
which has accepted the provisions of said Chapter 434. However, 
Section 12 of Chapter 186 is still applicable to housing accommo- 
dations which are not controlled and particularly to the housing 
accommodations in cities and towns which have not accepted the 
provisions of said Chapter 434. 

We again wish to express our appreciation to the judges and 
other officials of the various courts for their kindness and coopera- 
tion both on our visits to the various courts and in correspondence 
and consultation which we have had with them from time to time 

FRANK L. RILEY, Chairman ERNEST E. HOBSON 
KENNETH L. NASH ARTHUR L. ENO 
LEO H. LEARY 
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ADMINISTRATIVE COMMITTEE OF THE 
DISTRICT COURTS 
August 12, 1954 
To THE JusTICES, CLERKS AND PROBATION OFFICERS OF THE Di1s- 
TRICT CouRTS: 

Although the Legislature prorogued reasonably early this year, 
many of the important Acts affecting the district courts were not 
passed until the closing days of the session and printed copies 
thereof have not been available. 

Following are the Acts in the order of their passage which need 
special mention or discussion: 

Chap. 218. Provides that a justice of a district court may com- 
mit feeble-minded persons, including juveniles, residing or being 
within his district, to state schools if the approval of the depart- 
ment of mental health accompanies the commitment application. 
Approved March 15, 1954. Blanks for these commitments will be 
furnished by the Department of Mental Health. If not available, 
use Probate Court blanks making necessary alterations. 

Chap. 232 of the Acts of 1954 adds a new section 12A to Chapter 
273 of the General Laws, which reads as follows: 

“Section 12A. In any proceeding to determine the question of paternity, 
the court, on motion of the defendant, shall order the mother, her child and the 
defendant to submit to one or more blood grouping tests, to be made by a duly 
qualified physician or other duly qualified person, designated by the court, 
to determine whether or not the defendant can be excluded as being the father 
of the child. The results of such tests shall be admissible in evidence only in 
cases where definite exclusion of the defendant as such father has been estab- 
lished. If one of the parties refuses to comply with the order of the court 
relative to such tests, such fact shall be admissible in evidence in such proceed- 
ing unless the court, for good cause, otherwise orders.” 


The following is our analysis of the new statute. 


1. The defendant is the only party who may move to have a 
blood grouping test ordered and when such motion is seasonably 
made the court is obliged to order the mother, her child, and the 
defendant to submit to one or more blood grouping tests. 


2. The court designates a duly qualified physician or other 


duly qualified person to make the test. 

3. The results of the tests are admissible in evidence only in 
cases where definite exclusion of the defendant as the father has 
been established. If the tests do not definitely exclude the de- 
fendant, they cannot be introduced by the Commonwealth. 

4. We are of opinion that any certificate showing the results 
of the tests signed by the person making the same will not be 
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admissible in evidence, but that the person making the tests must 
appear personally in court and give the results of the tests, and 
submit to cross examination. 

5. The statute does not say that conclusive results must be 
given to the blood tests and neither does it say what evidentiary 
weight is to be accorded the same. Therefore, we are of the opinion 
that a judge is not bound by such tests and that where scientific 
testimony and evidence as to facts conflict, he must determine 
the relative weight of the evidence. See Berry vs. Chaplin, 169 
P. (2d 442). Commonwealth vs. Soaris, 275 Mass. 291, 298. 

6. The statute further provides that if one of the parties refuses 
to comply with the order of the court relative to such tests such 
fact shall be admissible in evidence in such proceeding, unless the 
court, for good cause, otherwise orders. In this connection we 
suggest that the cases of Stack vs. New York, New Haven & 
Hartford Railroad, 177 Mass. 155, and Lee vs. Prudential Life 
Insurance Company, 206 Mass. 440, be read. 

7. The Act is silent as to who shall pay the expense for making 
the tests and the appearance of the persons making the same in 
court as witnesses. We feel that inasmuch as this act is entirely 
for the benefit of the defendant, he being the only party who can 
move to have the tests made and the only party that can be bene- 
fited by the admission of the tests when they definitely exclude 
him, he should pay all expenses in connection with the making of 
the tests and the appearance in court of the person making the 
same as he ordinarily would when calling an expert witness. We 
have been informed that the county treasurers will request the 
Attorney General for an opinion as to whether or not the county 
can legally pay these expenses, upon approval by the judge, when 
such bill is presented. We might add that in the few cases we have 
had the attorney for the defendant has readily agreed to pay such 
expense so that it is possible no controversy will arise regarding 
the matter. 

Chap. 246. This Act inserts a new Section 4B in G. L. Chapter 
147, providing that local police authorities and district attorneys 
be furnished with information relative to certain persons charged 
with, or convicted of, sex crimes or crimes of perverted nature. 
The second paragraph of said section provides that in all cases 
covered by the section where a fine is imposed or sentence is sus- 
pended the clerk of court shall furnish release data to the commis- 
sioner of public safety on forms furnished by him. This seems to 
be a new provision in the section and the attention of clerks is 
called to it. Approved March 25, 1954. 
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Chap. 264. Provides that in actions of summary process, until 
March 31, 1955, stay or successive stays of judgment and execution 
may be granted for a period not exceeding twelve months or for 
periods not exceeding twelve months in the aggregate in places 
where rent control is in effect and for a period not exceeding six 
months or for periods not exceeding six months in the aggregate 
in places where rent control is not in effect. This was declared to 
be an emergency law and was approved on April 1, 1954. 

Chap. 328. Increases certain fees of clerks of courts and clerks 
of district courts. It was approved April 20, 1954, and by its pro- 
visions takes effect on October Ist next. 

Chap. 467. This Act is entitled, “An Act further regulating 
the attachment of wages for personal labor and service.” It re- 
writes paragraph 8 of G. L. Chapter 246, section 32, and makes 
radical changes in the notice of the application for permission to 
make an attachment to be given to the defendant, both in the 
time and manner of service of the notice and its contents. It also 
provides that a judge may, if he finds that justice so requires, 
authorize the attachment with shorter notice than that prescribed 
in the statute or without notice to the defendant. It was approved 
May 24, 1954, and is now in effect. 

Chapter 556 of the Acts of 1954 rewrites Chapter 273A of the 
General Laws, known as the Uniform Reciprocal Enforcement of 
Support Act. It takes effect on October 1, 1954. 

The Act transfers the jurisdiction of civil proceedings under this 
chapter from the Probate Courts to the District Courts of the 
Commonwealth. 

Briefly summarized, any person to whom a duty of support is 
owed, referred to in the Act as an “obligee”, may bring a petition 
in the district court within whose jurisdiction such obligee is an 
inhabitant or a resident for the enforcement of the duty of sup- 
port. Any state or political division thereof which has furnished 
support to an obligee has a right to commence proceedings under 
this chapter in the name of the obligee (under the former chapter 
the state or any political division thereof could commence proceed- 
ings in its own name). 

The petition must be verified. It must state the name, and so 
far as known to the petitioner the address and circumstances of the 
respondent or obligor (the person owing the duty of support), 
and the dependents for whom the duty of support is sought to be 
enforced; it should also state that a court of a responding state, 
that is, a state which has a uniform reciprocal enforcement of 
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support act, may obtain jurisdiction over the respondent or his 
property. 

If the court finds that the petition sets forth facts from which 
it may be determined that the respondent owes a duty of support 
and that the court of a responding state may obtain jurisdiction 
of the respondent or his property, it so certifies and transmits 
certified copies of the petition and the certificate to the proper 
court in the responding state. 

When Massachusetts is the responding state and one of our 
district courts receives from a court of an initiating state certified 
copies of the petition and certificate it shall docket the cause, 
take proper steps to obtain jurisdiction of the respondent by 
personal service and schedule the matter for a speedy hearing. 
Service on the respondent should be at least seven days before 
Saturday the return day and appearance, answer or other pleadings 
should be filed on or before Wednesday following the return day. 
A probation officer may be assigned to the case. If, after hearing, 
the court finds a duty of support, it may order the respondent to 
furnish support or reimbursement therefor in a reasonable amount, 
subject the property of the respondent to such order, also subject 
the respondent to such terms and conditions as it deems proper 
to assure compliance with its orders, require the respondent to 
make payments at specified intervals to a probation officer and 
may punish a respondent for violation of any order to the same 
extent as is provided by law for contempt in any other suit or 
proceedings. The probation officers of our courts, when Massachu- 
setts is acting as a responding state, shall transmit to the court 
of the initiating state all payments received from the respondent, 
less amounts ordered withheld for counsel fees and expenses, and 
when Massachusetts is the initiating state the probation officer 
shall receive and disperse to the petitioner all payments made by 
the respondent or transmitted by the court of a responding state. 

When Massachusetts is the initiating state, the petitioner must 
pay an entry fee of $3.00; he must also pay such further sum as 
may be required under the laws of the responding state, said 
further sum being payable after entry of the petition, upon verifi- 
cation of the amount. See below for information where the amount 
of this fee may be obtained. When Massachusetts is the responding 
state, the petitioner must pay to the clerks of our courts an entry 
fee of $3.00 plus a further sum of $2.00 for service of process upon 
the responding obligor. 

There are many other details of procedure, too numerous to 
mention here, with which our court officials should be familiar. 
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A careful study of the Act is therefore not only recommended but 
required. 

It is to be noted that these proceedings are civil and not crim- 
inal; that under Section 9 of the Act any party aggrieved by any 
ruling on a matter of law may, as of right, have such ruling re- 
ported for determination by the Appellate Division of the District 
Court in which the proceeding was commenced or to which it has 
been transferred. 

It is our judgment that when Massachusetts is the initiating 
state, a petition under Section 6 of the Act ought not to be formally 
entered until it has been ascertained that the alleged residence 
or place of abode of the respondent is within a state which has a 
Uniform Reciprocal Enforcement of Support Act and information 
obtained as to the name and location of the court in the respond- 
ing state which has jurisdiction of the respondent. When this 
information has been obtained it should be inserted in the petition 
and then the petition formally entered. 

We are advised that the State Welfare Departments of the sev- 
eral states of the Union having the Act will furnish information 
as to the name and location of the court having jurisdiction of 
the respondent and the entry fee required by such court. Addresses 
of the State Welfare Departments may be found in the American 
Public Welfare Association Directory. This directory is available 
at the office of the Department of Public Welfare, 600 Washington 
Street, Boston, and also at the department district offices. 

We are informed by the Massachusetts Commission on Inter- 
state Cooperation, 15 Ashburton Place, Boston, that as of July 
13, 1954, the Territories of Puerto Rico, Virgin Islands and 
Hawaii, and all the States of the Union, excepting Mississippi 
and Nevada, have Uniform Reciprocal Enforcement of Support 
Acts or similar Acts. 

In accordance with section 7 of the Act authorizing the Ad- 
ministrative Committee of the District Courts to make rules 
relative to the accounting by probation officers of monies received 
and paid by them under the provisions of this chapter, the Com- 
mittee hereby promulgates the following rule: 

The probation officer to whom orders for payment are made under the 
provisions of G. L. Chapter 273A inserted by Chapter 556 of the Acts of 1954, 
shall, on the first of each month, report to the justice of the court in detail 
the amount of money received under the provisions of this chapter and the 
disbursement of the same giving the names of the parties to whom the pay- 
ments were due and the dates of the receipt and disbursement of each payment. 
The following forms are suggested for the convenience of the 

courts. The petition may contain other allegations that may be 
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pertinent to the petitioner’s cause and we may later send modified 
forms if occasion arises. 


COMMONWEALTH OF MASSACHUSETTS 


sing District Court of ........... 
PETITION UNDER G. L. CHAP. 273A 
es Z .. Petitioner, 
Vs 
picasa eles dats wes calevealladessdecuccis) a 


Respectfully shows: 


1. THAT she is the wife of ..... 
the respondent; that petitioner was duly married to said respondent on 
BE TIO Sccsianninscagtcecimnsiaacecn 8 RCE ees ane ae A. D. 19...... 
at deceit as omaysemeuenepeete a » BE NOW PORIOD BE .......n.0.0...00..0080. 


2. THAT petitioner is the mother and said respondent is the father of the 
following named dependent(s) : 


Born A. D. 19 
Born A. D. 19 
Born ... A. D. 19 
Sins Bor ............ ». dh De O..... 
pesalibetinlaliton ee » & wv. 
Satta aisioseais BO ...... A. D. 19 


3. THAT petitioner and said child(ren) (is) (are) entitled to support from 
the respondent under the provisions of the Uniform Reciprocal Enforce- 
ment of Support Act of this Commonwealth, Chap. 273A of the General 
Laws of Massachusetts, (Chap. 556 of the Acts of 1954). 


4. THAT respondent, on or about the .......................... day of 

. A. D. 19......, and subsequent thereto, refused 

and neglected to provide fair and reasonable support for petitioner and 

the other dependent(s) according to his means and earning capacity. (If 
court order for support, give details.) 


5. THAT, upon information and belief, respondent now is residing or domi- 


ciled at No. . Loossee Street in the City of . 
Ne OO Sentech canines ., 18 earning . 

, .. dollars per ...........0.............. and is within the jurisdiction of 
the ‘sisson jecbialctailcile Tidal da kssdd, . Court of the County of 


re Saree meine, Perea and State of ................ ' 
which State has enacted a law substantially similar to the Uniform Reci- 
procal Enforcement of Support Act of this Commonwealth. 


WHEREFORE, the petitioner prays for such an order for support, directed 
to said respondent, as shall be deemed to be fair and reasonable, and for 
such other and further relief as the law provides. 
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» 5B... ee eine Oe 
(Petitioner) 
Personally appeared before me .. and 
made oath that she has read the above petition and knows the contents 
thereof; and that the same are true of her own knowledge except as to 
matters stated on information and belief, and as to these matters she be- 
lieves them to be true. 


Clerk of District Court of 
(Reverse Side of Petition) 
No. 19 


PETITION 
for 
ENFORCEMENT OF THE DUTY 
TO SUPPORT DEPENDENTS 
Filed , 
Returnable , 19 
For Petitioners: 


For Respondents: 
COMMONWEALTH OF MASSACHUSETTS 


3 District Court of 
CERTIFICATE OF JUSTICE 


Petitioner, 
Vs 
Respondent. 
Respectfully shows: 
The undersigned, a Justice of the District Court of 
Massachusetts hereby certifies: 
1. That on the day of A. D. 19 


a petition was verified by the above named petitioner and duly filed in 
this Court in a proceeding against the above named respondent commenced 
under the provisions of the Uniform Enforcement of Support Act, General 
Laws, Chap. 273A of the Commonwealth, (Chapter 556 of the Acts of 
1954), to compel the support of the dependent(s) named in that petition. 


bo 


That the above named respondent is believed to be residing or domiciled 
in in the State of 
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at Street 
and that the ‘3 Court of the 
County of . and State of 


may obtain jurisdiction of the respondent or his property. 


3. That the undersigned, a Justice of the District Court of 


Massachusetts has examined the petitioner under oath and she has re- 
affirmed the allegations contained in the petition; and that according to the 
testimony of the petitioner the needs of the dependent(s) named in the peti- 
tion for support from the respondent are the sum of 

dollars per (week) (month). 


4. That in the opinion of the undersigned Justice the respondent should be 
compelled to answer such petition and be dealt with according to law. 
WHEREFORE, it is hereby ordered that a certified copy of this certificate 

together with a certified copy of said petition be transmitted to the 
sdhind i disnnanseniicissh caida toaneaiane Be , Court for the 
County of and State of 


Justice of the District Court 


of 
(Reverse Side of Certificate) 
No. 19 
Petitioner 
Vs 
Respondent 


CERTIFICATE OF JUSTICE 
Service must be made in hand 
COMMONWEALTH OF MASSACHUSETTS 
, Ss. District Court of 
ORDER OF NOTICE 
To of 


in the County of in said Commonwealth. 

Whereas, of 

in the County of and State of 

has presented to the : Court 
for the County of and State of 


a petition representing that you owe a duty of support to 


And whereas said Court 
has certified that you may owe said duty of support and has transmitted said 
proceedings to this Court for action under Chapter 273A of the General Laws, 
of Massachusetts you are hereby ordered to appear at Court to 
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| | , on Saturday the . nnsescae OM OE .. 

ene fee tac ches A. D. 19...... at 9 o’clock in the forenoon the return 
day of this summons to show cause, if any you have, why the prayer of said 
petitioner should not be granted; and if you desire to object thereto then to 
cause your written appearance to be entered and to file an answer or other legal 
pleadings on or before the Wednesday following. 

And it is further ordered that this order be served by delivering a copy 
thereof to you seven days at least before said return day. 

Witness, StS TS ROSIE A , Esquire, Justice of said Court, this 
MI UI eg ss vrcece cos depacronreaenrecs . in the year one thousand 
nine hundred and fifty ; 

Attest: 


Clerk 


Detach and Serve Above 


It is ordered that notice of said proceeding be given by delivering a copy 
of the foregoing order to the said respondent seven days at least before said 
return day. 

Witness, , Esquire, Justice of said Court, this 
Care day of .... In the year one thousand 
nine hundred and fifty : 

Attest: 


COMMONWEALTH OF MASSACHUSETTS 
, ss. District Court of 


PETITION FOR CONTEMPT 


To The Honorable The Justice of the vue District Court of 
RESPECTFULLY represents , as he is probation officer for said 
District Court, that on the certified copy of the petition of 

of 
against ’ oss ME oan 
filed in said Court under G. L. Chapter 273A, said Court, by its decree 
made on the day of a ..... 19......, ordered 
“eee to pay to the probation officer for said 
District Court for the support of said NEES eee and the 
minor child ..... of said sas caer sha tctetebseacee cas secsoesceces MEG ORIG 
the sum of ............ - dollars es 
i 19 and the further sum of areeh ee e 
SEAT Ten eR ae ree dollars on each and CWE aa sicnscsccscceinssscsisscesieseces AOOMEROE? 


that said decree is still in force; and Said o.oo... ccccccssscsssscssesescessesseseees 
has not obeyed said decree and hes not paid to said probation officer said sums 
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of money and that there now remains due and unpaid to said probation officer 
I re I I I GO ins tiiiccccirrcnetsicscnnnincrcencirrsincsinmnonentitn dollars. 
Wherefore it is recommended that said ..................cccccccccscceseeseseseeees 

may be cited to appear before said Court to show cause why he should not be 
adjudged in contempt of Court for his failure to obey said decree, and for such 
other relief as to said Court may seem meet. 


Dated this ‘i cae Fe IB erinisccoscikgroe da etcsuan 19 
COMMONWEALTH OF MASSACHUSETTS 
Ss. District Court of ............... 
ORDER OF NOTICE ON CONTEMPT PETITION 
To . of . 
in the County of 
Greeting: 
Whereas by decree of this Court dated you were ordered to 
pay to the probation officer of said Court for the support of 
eae ee eee ee . and the minor child .................... of yourself and said .. 
EI ho sissemninicoarenisticiaeinte wis . dollars forthwith 
and the further sum of .. ae the cancelies 
re boa Ranch an oi 19...... and every —— thereafter. 
And whereas it appears that you have not paid said sums 3 of money and that 
there remains due and unpaid the sum of o.0.0.....0.....0ccccctesseteeeeeeeeeee Collars. 
You are hereby ordered to appear before the District Court of 
acersesiicay Gen nae .... in said County of ; ; 
on the Se day of et ne .. 19......, at nine 


o'clock in the forenoon, to show cause, if any you have, why you should not 
be adjudged in contempt of Court for your failure to obey said decree. And it 
is hereby ordered that notice be served by delivering a copy thereof to you seven 
days at least before said Court. 
Witness, . - Lousy ESQuire, Justice of said Court, this 

day of ..... in the year one thousand nine 
hundred and fifty 


Attest: 
Clerk 
I have served the foregoing order as therein required. 
_— x © ae ee persenaily 
appeared ene ond made oath that the above return by h 


subscribed is true. 


Before me, 
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COMMONWEALTH OF MASSACHUSETTS 


x 3 
DECREE ON PETITION FOR CONTEMPT 

At a session of the District Court of 
holden at , on the day of 
in the year of our Lord one thousand nine hundred and fifty 
On the recommendation of as he is probation officer for 
said Court, that of 
in the County of be ordered to show cause why he should 
not be adjudged in contempt of said Court for his failure to obey the decree 
of said Court made on the day of 
19...., on the certified copy of the petition of 
against 
said having had due notice, and having been 


brought before said Court, and it appearing to the Court that said 


now owes under said decree the sum of .... dollars 
which he neglects and refuses to pay: 

It is adjudged that said is guilty of 
contempt of Court in his said neglect and refusal, and it is ordered that he be 
committed to the jail at , In said County of 

, for the term of days, unless sooner 


discharged by the payee of the said sum of 
dollars and the cost of serving mittimus, or by the further order of the Court, 
and that a mittimus issue accordingly. 


Justice of . District 
ED Aid instance bacenapeasoeuanaen’ 

Chap. 616 is a revival of the so-called Fielding Act which was 
in effect for several years. It is effective October 1st of this year 
and applies only to actions commenced thereafter. Section 1 of the 
Act, among other things, provides that district courts shall have 
exclusive original jurisdiction of actions of tort arising out of the 
ownership, operation, maintenance, control or use of a motor 
vehicle. Section 2 of the Act provides as follows: 

“An action of tort arising out of the ownership, operation, maintenance, 
control or use of a motor vehicle or trailer as defined in section one of chap- 
ter ninety shall be brought in a district court within the judicial district of 
which one of the parties lives or in any district court the judicial district 
of which adjoins and is in the same county as the judicial district in which 
the defendant lives or has his usual place of business; provided, that if one 
of the parties to any such action lives in Suffolk county such action may be 
brought in the municipal court of the city of Boston.” 

Section 3 provides for the removal of such cases to the Superior 
Court and other details. 
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The primary purpose of the passage of this Act was to relieve 
congestion in the superior court. In order to aid in the accomplish- 
ment of this end, we urge on all justices, special justices and other 
court officials the greatest diligence in seeing that these motor 
vehicle tort cases are given as early a trial as is possible and full 
and careful consideration when the same are tried. In cases which 
cannot be tried by the standing justice we urge that special justices 
who are particularly experienced in hearing this type of case be 
called having in mind, of course, that special justices who practice 
in this field cannot be called to sit upon the trial thereof. As this 
experiment has been tried before and in the opinion of the Legis- 
lature did not prove satisfactory, the Committee is particularly 
anxious to demonstrate to the Legislature and members of the bar 
and the public that it can be successfully administered and reduce 
in a considerable measure the congestion in the superior court. 


Chap. 668. This is entitled “An Act authorizing justices of 
district courts to sit in the superior court on motor vehicle tort 
actions”. It reads as follows: 

“Section 1. Chapter 212 of the General Laws is hereby amended by 
striking out section 14B, inserted by section 1 of chapter 210 of the acts of 
1949, and inserting in place thereof the following section:—Section 14B. A 
justice of a district court, except the municipal court of the city of Boston, 
shall, at the written request, of the chief justice of the superior court, sit in 
the superior court at the trial or disposition with or without a jury in any part 
of the commonwealth of any motor vehicle tort action, or any violation of a 
by-law, order, ordinance, rule or regulation made by a city or town or public 
officer or of any misdemeanor except conspiracy or libel, and during the 
continuance of such request shall have and exercise all the powers and duties 
which a justice of the superior court has and may exercise in the trial and 
disposition of such cases; provided, that no justice so sitting shall act in a 
case in which he has either sat or held an inquest in the district court or other- 
wise has an interest; and provided, further, that no justice of a district court 
shall so sit in the superior court, as aforesaid, unless his name appears on a 
list submitted for the purposes of this section by the administrative com- 
mittee of the district courts to the chief justice of the superior court. 


“Section 2. This act shall not be operative after September first, nineteen 
hundred and fifty-six.” 


It will be noted that it not only authorizes justices of district 
courts to sit in the superior court in motor vehicle tort actions 
but rewrites section 14B of Chapter 212 of the General Laws so 
that it also applies to justices of the district courts sitting in the 
misdemeanor session, so-called, and provides that no justice of a 
district court shall be called under the provisions of the act unless 
his name appears on a list submitted for the purposes of the section 
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by the Administrative Committee of the District Courts to the 
Chief Justice of the Superior Court. As this act took effect on 
July first, the Committee has submitted an emergency list to the 
Chief Justice of the Superior Court in order that he might be able 
to request the services of a district court justice to preside in the 
so-called misdemeanor session as he has in the past should occasion 
arise before the commencement of the fall civil sessions. Further 
action will be taken in respect to this list after a conference with 
the Chief Justice of the Superior Court which we expect will be 
possible early in September. The purpose of this act was also to 
relieve the congestion in the Superior Court. It is quite apparent 
that this act, if extensively used, together with Chapter 616, above 
mentioned, will severely tax the judicial resources of the district 
court. It is a challenge to all of us which we trust can be success- 
fully met. 


In addition to the foregoing the following acts should be exam- 
ined and familiarized by the various court officials: 


[Subject Matter Abbreviated] 


Chap. 44. Doctor’s examination of a minor voluntarily appear- 
ing under G. L. C. 111, s. 117 not an assault. 

Chap. 61. Licensees of camps, cabins and trailer coach parks 
subject to same penalty as lodging houses and inns. 

Chap. 74. Unauthorized display, obscuring or non-display of 
number plates on trailer penalized. 

Chap. 88. Fish and game licenses void after plea of nolo con- 
tendere. 

Chap. 92. Defines coastal waters in fish and game laws. 

Chap. 98. Prohibits employment of minor under 16 on a 
moving motor vehicle. 

Chap. 107. Limitations on tort aetions for injuries or property 
damage—time for action against hit and run drivers extended to 
from ninety days to six months after identification of driver. 

Chap. 110. Prohibits employment or appearance of children 
under 15 in public exhibitions professionally promoted unless 
permitted by commissioner of public safety. 

Chap. 130. Extends time for youth service board to maintain 
place of custody in Boston. 

Chap. 134. Motels subject to license regulations of overnight 
cabins. 

Chap. 145. Tokens same as coins in fraudulent operations of 
turnstiles, ete. 
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Chap. 181. Premium on surety bond of plaintiff under G. L. 
C. 223, s. 45A taxable as costs in discretion of court. 

Chap. 191. Penalizes setting aside of container used as refrig- 
erator without removing doors. 

Chap. 213. Authorizes ordinance or by-law to require fill in or 
cover a well abandoned or in use. 

Chap. 217. Permits sale of ice or fuel on Sunday. 

Chap. 226. Regulates possession of hypodermic instruments. 

Chap. 240. Prohibits employment of minor under 18 on eleva- 
tors. 

Chap. 258. Regulates lowering of waters of a great pond. 

Chap. 262. Licenses for oleomargarine not required. 

Chap. 302. Regulations of parking areas by county commis- 
sioners. 

Chap. 304. Use of right lane of a way. 

Chap. 331. Penalty for violation of fire regulation. 

Chap. 393. Witness fees for detective officers. 

Chap. 404. Women committed to reformatory for women for 
observation as defective delinquents. 

Chap. 408. Dental advertising. 

Chap. 438. Funeral directors, death certificates and burial per- 
mits. 

Chap. 442. Business entries admissible in criminal cases. 

Chap. 447. Penalties for violation of housing rules, etc. 

Chap. 512. Information under employment security law avail- 
able in criminal cases under G. L. C. 264. 

Chap. 516. Penalizing hospitalization of dependants in un- 
licensed places. 

Chap. 539. Penalizing parents, guardians or custodians of 
minors for wilful failure of care, ete. 

Chap. 544. Restricting use of labor spies of private detective 
agencies. 

Chap. 559. Fake charitable solicitations—new section 17 to 
G. L. C. 68. 

Chap. 577. Drugs. 

Chap. 584. Increasing penalty for promoting anarchy and for 
destroying records of subversive organizations. 

Chap. 585. Sale by garage owners of unclaimed stored cars. 

Chap. 646. Neglected children—procedure. 

Chap. 669. Motor laws violations. 

Chap. 685. Rewrite of defective delinquent act. 

Chap. 686. Sex offenders. 
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RECENT DECISIONS OF THE SUPREME JUDICIAL CouRT 


The attention of the judges and clerks is called to the following 
decisions which have been handed down by the Supreme Judicial 
Court since our last circular letter. 


[Summaries Abbreviated | 

Stuart v. Kelley and Son, 1954 A. S. 83.—‘“Excellent discussion 
of the law of bailment.” 

Ficara v. Belleau, 1954 A. S. 87—Damages on building contract. 

Winthrop Products Co. v. Elroth Co., 1954 A. S. 91.—Discusses 
rule permitting individual owner to testify to value of his real or 
personal property. 

Dengener v. Gray Line Inc., 1954 A. S. 145—Damages for tort 
and failure of plaintiff to obtain care and treatment. 

Com. v. Lee, 1954 A. S. 181.—Narcotic drugs. 

Jones v. Com., 1954 A. S. 185.—Forcing defendant to trial with- 
out opportunity to obtain counsel or prepare defense. 

Chandler v. Metropolitan Transit Authority, 1954 A. S. 209.— 
Negligence of operation of street car. 

Desmaris v. Standard Accident Insurance Co., 1954 A. S. 221.— 
Compulsory car insurance policy for injuries “arising . . . upon 
the ways of the commonwealth” covers injuries caused by vehicle 
being partly operated on a public way although the injury is 
sustained on private property—plaintiff struck seven feet inside 
line while most of truck on the way. 

Mezullo v. Maletz, 1954 A. S. 259——Liability in tort of doctor 
signing insane commitment negligently, etc. Interesting case. 

Knight v. Lawrence, 1954 A. 8. 317—Motor vehicle injury case— 
estoppel from setting up statute of limitations, “a good discussion 
of law and review of cases.” 

Bay State York Co. v. Marviz, Inc., 1954 A. S. 459——Conver- 
sion of chattels by annexing to realty “fully and plainly discussed.” 

Jaquith v. Com., 1954 A. S. 497—Meaning of “unnatural and 
lascivious act.” 

Com. v. Carlson, 1954 A. 8S. 509.—Registering bets. 

Com. v. Trott, 1954 A. S. 559—“This is an interesting case, 
discussing fisheries, conservation, jurisdiction, federal land and 
territorial waters, commonwealth territorial waters, constitutional 
law, interstate commerce, police power, due process of law and 
equal protection of laws.” 

Russell v. Treas. and Receiver General, 1954 A. S. 571—State 
Rent Control Act constitutional. 
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Com. v. Mahoney, 1954 A. S. 579.—Pleas based on former 
jeopardy and res judicata overruled. The Court points out “that 
a prosecution for a part of a single crime which results in convic- 
tion or acquittal of a defendant is a bar to a subsequent prose- 
cution for another part or the remainder of the crime; that where 
a lesser offence is included in a greater offence, a prosecution for 
the former bars a prosecution for the latter. However, it holds 
that this rule of former jeopardy is subject to the exception that 
a conviction or acquittal of a minor statutory offence in an inferior 
court does not bar prosecution for a higher crime of which the 
inferior court has no jurisdiction.” 

Dubois, Petitioner, 1954 A. S. 657 —“This case contains an ex- 
cellent review of the law regarding the commitment of defective 
delinquents and a good statement of the procedure under Chapter 
645, Acts of 1953. It holds that said Chapter 645, is constitutional.” 


QUALIFICATIONS OF PROBATION OFFICERS 
We print herewith copy of a letter sent to all of the justices on 
July 26, 1954 which is a copy of our circular letter dated September 
12, 1952 on the same subject. 


“QUALIFICATIONS FOR APPOINTMENTS IN THE PROBATION 
SERVICE 

In view of the fact that legislation in recent years has, to some extent, 
assured the payment of reasonable compensation to full time members of the 
probation service which should make it possible to select candidates who are 
well qualified for such positions, the Committee desires to notify the justices of 
the several courts that hereafter approval of nominees will not be readily given 
in cases in which the nominee fails to satisfy the following requirements:— 

1. Should have graduated from a high school or had the benefit of equiv- 

alent academic schooling; 
2. Should have had— 
(a) at least two years of satisfactory work in an accredited college or 
(b) in lieu thereof, two years of case work experience in an accredited 
public or private social agency or work in an allied field, such as 
like experience in teaching, personnel work, etc. and 
3. Should indicate a positive professional attitude toward the work which 
will be required from him or her, as distinguished from regarding the 
position merely as an opportunity to earn a livelihood. 

The Committee recognizes the fact that in some cases there may well be 
special circumstances which would permit a departure from the above require- 
ments, such as service as a part time probation officer or demonstrated personal 
qualifications or clear evidence that a better qualified candidate is not available 
for appointment. 

The above has been worked out in collaboration with the Board of Proba- 
tion.” 


~ 
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LATE DECISIONS 


During the past year we have had several complaints relative 
to delayed decisions in civil cases. We again call the attention of 
the clerks to our Requirement No. II which reads as follows: 


REQUIREMENT NO. II 


Pursuant to the authority delegated to the Committee by Chap- 
ter 682 of the Acts of 1941, each clerk of a District Court shall 
report: 

(1) To the Judge of such court on the 45th day after the com- 
pletion of the trial or hearings in every civil case and after the 
completion of the hearing on any interlocutory matters, including 
a motion for new trial where a decision has not been rendered, and 

(2) To the Chairman of the Administrative Committee of the 
District Courts on the 60th day after such completion all such 
cases and matters as have not been previously decided or disposed 
of. Such report shall contain the name and number of each such 
case, the name of the Justice, the nature of the matter undecided 
and the date of the completion of the trial or hearing. 

In order to avoid further criticism we again urge the clerks to 
comply with the terms of this Requirement and also suggest to the 
justices that if they are informed under this Requirement of delay 
by a special justice in filing his decision, they do not call him for 
service until his decision is fied unless there is a satisfactory 
explanation in reference thereto. We also again call the attention 
of justices and special justices to the provisions of G. L. Chapter 
220, section 14A which requires a justice or special justice of a 
district court other than the Municipal Court of the City of 
Boston, who has reserved his decision in a case heard by him, to 
render his decision within a period of four months from the date 
when the hearing was closed or within such further time as the 
Presiding Justice of the Appellate Division of the court in which 
the case was heard may grant upon a request made in writing by 
such justice or special justice within the four month period. 


REQUIREMENT NO. XVII 

Following is a copy of our letter sent to all justices of the district 

courts except those of the Municipal Court of the City of Boston 

on July 8, 1954 which sets forth the action of the Committee on 
this difficult problem. 

“On November 12 last the Committee postponed the effective date of this 

Requirement from January 1, 1954 until thirty days after the prorogation of 

the 1954 Massachusetts Legislature by reason of the pendency of proposed 
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legislation that would make the Requirement unnecessary. Such legislation 
failed to pass in the past session of the Legislature which demands immediate 
action by the Committee or the Requirement will shortly be effective. 

Chapter 616 of the Acts of 1954, effective October 1 next, which requires 
all motor vehicle tort actions to be orginally entered in the District Court 
and Chapter 668 of said Acts, effective July 10, 1954, which authorizes the 
Chief Justice of the Superior Court to request, from a list submitted by the 
Administrative Committee of the District Court, any justice of the District 
Court, except the Municipal Court of the City of Boston, to sit in the Superior 
Court at the trial or disposition of any motor vehicle tort action, emphasize 
the need of this Requirement if their provisions are to be successfully ad- 
ministered. However, we appreciate that many justices may need some time 
to dispose of their pending motor vehicle tort actions and accordingly are 
revising this Requirement and promulgating it as follows: 


REQUIREMENT NO. XVII 
(Effective October 1, 1954) 
“On and after the effective date hereof no Justice of a District Court other 
than the Municipal Court of the City of Boston shall practice in motor vehicle 
tort cases, so-called.” 


SPECIAL JUSTICES 

The Committee renews its recommendation contained in its 
letter of August 15, 1953 that if a justice has occasion to call a 
special justice for service, he should give preference to the special 
justice appointed to his court if such special justice is available 
for service and is not disqualified for service under Requirement 
No. V or some other sufficient reason. It would appear that the 
new legislation might well require considerable use of special 
justices who do not practice in the motor tort field and having 
this in mind, it may well be that certain special justices may 
desire to give up this practice and make themselves available for 
service in their own or other courts. If any special justice so de- 
cides, he should notify the Chairman of this Committee so that 
we will be able to assign him if occasion arises. In this connection 
we call attention to Requirement No. XIV which has been effective 
since February 1, 1943 and provides, 

“If a Special Justice called to sit in any court to which he has been assigned 
shall without satisfactory excuse refuse to serve, such refusal shall forthwith 
be reported by the Justice calling him for service to the Chairman of this Com- 
mittee.” 


CHANGE IN REPORTING STATISTICS BY THE CLERKS 


Following is a copy of a letter sent to all the clerks under date 
of August 5, 1954 which is self-explanatory. 
“The Judicial Council, which under the law has the responsibility of col- 
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lecting and reporting the work of the various courts, has asked the district 
courts to change the yearly period of their reports from October 1 to Septem- 
ber 30th of each year to July 1 to June 30th inclusive each year in order that 
the reports may correspond with those of the Superior Court and some of the 
other courts. 

“Accordingly, we are enclosing herewith two copies of the statistical sheet, 
one for your files and one to be returned, covering the period from July 1, 
1953 to and ineluding June 30, 1954. 

“Tt is expected that on the next yearly report we will ask the clerks to report 
the number of cases tried in contract, motor vehicle tort and other torts. 
Accordingly it will probably simplify the work of your office if you begin 
July 1st of this year keeping a record of the cases tried in the various divisions 
of civil actions so they may be available when the statistical sheet is made 
up after July 1, 1955. 

“We will be glad to receive the enclosed statistical sheet at your early con- 
venience.” 


We will be glad to answer any questions in reference to the 
foregoing new legislation and discuss them with the court officials 
when we resume our visits to the courts this coming month. 


FRANK L. RILEY, Chairman ERNEST E. HOBSON 


KENNETH L. NASH ARTHUR L. ENO 
LEO H. LEARY 
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Pre-trial sessions and Results. " ; ; . 82-83 
Appellate Division for Criminal Sentences . ; ‘ . 80-81 
Cost of references to Masters and Auditors . . , 84 
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Small Claims, summary : . ‘ ‘ ; ‘ : ; 86 
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APPENDIX F 


SUMMARY OF THE WORK ACCOMPLISHED BY THE 
VARIOUS COURTS 

The act creating the Judicial Council (reprinted at the beginning 
of this report) provides that the Council shall study “the work 
accomplished and the results produced by the judicial system and 
its various parts” and “shall report annually upon the work of the 
various branches.” 

The annual periods reported by the different courts are not the 
same, some reporting for the last calendar year while others report 
from June 30 to June 30, or from September 1 to September 1, 
etc. The details as to counties appear below. 

During the court year September 1, 1953, to August 31, 1954, 
the Supreme Judicial Court decided 177 cases! with opinions and 
21 cases by rescripts, not accompanied by opinions, as shown by 
the table below. There was also two advisory opinions. These 
opinions are reported beginning 330 Mass. 417 and ending 331 
Mass. ' 





Geographical Distribution of Full Bench Cases 


Rescripts 
Opinions only 
Barnstable 13 
Berkshire 4 1 
Bristol . 12 
Dukes County l 
Essex ......... 13 1 
Franklin ..... 2 
Hampden ... 5 2 
Hampshire 2 
Middlesex 27 3 
Nantucket 1 
Norfolk 3 1 
Plymouth 6 1 
Suffolk ....... 71 7 
Worcester . 17 2 


Dissenting opinions: 
Roach v. State Board of Retirement, 331 Mass. 41. 
McCarthy v. State Board of Retirement, 331 Mass. 46. 
There were 11 criminal cases; 3 of these had typewritten transcripts of testi- 
mony. 


1 Where one opinion covered more than one case, it has been counted as one case. 
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i The table of full-bench cases from 1875 to 1939 appears on p. 71 
of the 15th Report. The usual table of Supreme Court business, 
: other than full-bench cases, with more detailed statements from 
E Suffolk County appears below. 


SUPREME JUDICIAL COURT ENTRIES FOR ALL COUNTIES 














ling 
ork | For THE YEAR BEGINNING SEPTEMBER 1, 1953 THROUGH AvUGuUsT 31, 1954 
and (Not Including Full Bench Cases) 
the ; = 2 ne apy | Transferred | Referred Petitions for| ;. eee 
' to Superior | to Masters | Prerogative | Admission | Other 
City Court _| or Auditors | _Wrrits toBar | Proceedings 
> Barnstable ........ —- = — — ome pa 
the eee eee - - - ae 
Pree eee - — anne om cin 
ort DE santcenesmas - — _ — — ome 
ES kb a0ae0ewe -- - — — om 
rl, Oe ae — | - — _ a “a 
ON er ee - — 1 — — 
Hampshire ........ - | ; | ele cai 7 
5 i CO eee 2 - aa — —- — 
we ' Nantucket ......... | - | . . _ ome _ 
rrr re | 2 | 1 _— —_— 1 
an Pe j 2 - } — — — 2 
q by Worcester ......... = — | — wa — a 
_} | - a a 
hese { a eee = a. jf = 1 -— 5 














331 


SUPREME JUDICIAL COURT FOR THE COUNTY OF SUFFOLK 
REPORT 


From SEPTEMBER 1, 1953 To SepreMBER 1, 1954 


Transferred to Prerogative Petitions for 
Superior Court Writs Admission to the Bar 
12 39 1,040 


Law Docket 
Appeals from decision of Appellate Tax Board ............2ccceeeceseceees 7 
Petitions for Admission to the Bar 
ee ee EE Or NUNS bc n.0.6 6:0.0:8 com 0:0 00:66 64060 6 COSHH OS 6 OE CEO EO 
i ic ces okcne ewes ean ete eee hwseeseeoeess sss 10 
Petitions for Writ of Habeas Corpus 
ee ee SE err ee Perr 16 
Petitions by Bar Association (Disciplinary Action) . .........0eeeeeeeeeeee 4 
Petition for Writ of Prohibition 


Seeds Detties om Tew BO 6.c ec ckcccecssncvvcessccee 1,090 


Equity Docket 

Bills of Complaint in Equity 
Bills in Equity 
al tee CE eke oo RAS OES Se bees bEE OSS Oh ee eee 
eee ee re ee ere 
Petitions for Dissolution under G. L. c. 155, § 50A (about 1,543 corporations) 
Petitions for Dissolution (brought by individuals) ...............0eeeeeeees 
Petitions for modification of decree of Superior Court 
Petitions for suspension of decree of Superior Court 
. 3 i” "psa RRR Rae eters ieee rn rr pen ee 
ee ee es oc eke ehh S Oe KOC OC CEN EOS ET OWE e eR ee e 
Petition for Stay of Proceedings pending appeal .............ee ee eeeeeeees 
Petition for transfer of Charitable Property ..........cecceccccecscceeecee 
POE OCT TELCO ET COT CR ETE E 
oe ee ere re re rire 
Petition under G. L. c. 167, $$ 23 Me Ge -Awceueeenas de eeusrekeeee eben 
ER ee et ee re Te 
Report to Supreme Judicial Court under G. L. c¢. a4, ree 
Decrees ef Superior Court under G. L. c. 214, § 2 


= 
Oe 


testi- 


pat ip et bed et et tt DD CD 


on 


Deed Dateien on Betty DOG ois cede scicies sc cccccvsccceccs 51 


Total Entries on both Dockets ...........cseccees 1,141 
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THE SUPERIOR COURT 


This court consists of a chief justice and thirty-one associate 
justices. It has equity and civil and criminal jurisdiction and holds 
sessions in all of the fourteen counties. It is the only court sitting 
with juries. The tabulated returns of the clerks under St. 1936, 
chap. 31, § 3 for the year ending June 30, 1953, will be found on 
pp. 91-104. 

To have a true picture of the work of the trial sessions one must 
take into consideration many cases settled during trials and others 
nonsuited or defaulted. An example is Suffolk County where a case 
is deemed tried only when a trial results in a verdict or disagree- 
ment. 

Motion sessions are held regularly in Suffolk, Middlesex, Worces- 
ter, Hampden and Essex and Norfolk Counties. In other counties 
motions are considered at jury-waived sessions. Many questions 
are considered by the court at these sessions. Pre-trial sessions are 
reported below (pp. 82-83). 


APPELLATE DIVISION, SUPERIOR COURT 


For THE REVIEW OF SENTENCES TO THE STATE PRISON 
AND REFORMATORY FOR WOMEN 
APPEALS IN INDICTMENT Cases UNDEeR St. 1943, Cu. 558 
NovEMBER 1, 1953—Ocrtoser 31, 1954 
(Report by William M. Prendible, Clerk of Superior Court for 
Criminal Business, Suffolk County) 


Number of Appeals pending Sentences increased 1 

October 31, 1953 11 Appeals dismissed 111 
Number of Appeals filed 193 Appeals withdrawn 46 
Sentences modified 29 Pending October 31, 1954 17 


The division consisting of three justices sat 15 days. 


Appeals where the sentence has been modified or increased by 
the Appellate Division from November 1, 1953 to October 31, 1954. 


Offence Original Sentence New Sentence 
Rape 15-18 years 12-15 years 
B&E Night and larceny 4-6 years Mass. Reformatory 
Indecent A&B on child 3-5 years 18 mos. House of 
under the age of 14 Correction 
Robbery, Armed Reformatory forWomen Probation 5 years 


6 years 
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Offence Original Sentence New Sentence 
late Rape 9-10 years 4-5 years 
olds Unnatural Act 4-5 years Mass. Reformatory 
ting 
936. Robbery 7-15 years 5-15 years 
- 
| on Abuse 10-12 years 8-12 years 
Robbery, Armed 7-10 years Mass. Reformatory 
lust 5 years 1 day 
hers : 
case | Robbery, Armed 7-10 years 5-7 years 
ree- Robbery, Armed 7-10 years Mass. Reformatory 
5 years 1 day 
CES- Robbery, Armed 3-5 years Mass. Reformatory 
ues 5 years 1 day 
i Rob 7-15 5-7 
are Robbery 7-15 years -7 years 
Appeals where the sentence has been modified or increased by 
the Appellate Division from November 1, 1953 to October 31, 1954 
and the defendant has appealed from more than one sentence. 
A. Robbery ReformatoryforWomen Reformatory for Women 
7 years 5 years 1 day 
Robbery ReformatoryforWomen Reformatory for Women 
| 7 years conc. 5 years 1 day conc. 
Robbery ReformatoryforWomen Reformatory for Women 
7 years cone. 5 years 1 day cone. 
1 , 

WW Robbery 2 Counts ReformatoryforWomen Reformatory for Women 
46 7 years cone. with 5 years 1 day conc. 
7 sentence serving 

B. B&E Day 14 Counts 10-12 years Appeal dismissed 
ib Carrying Weapon 3-5 years conc. 3-5 years from & after 
y 
954. Carrying Weapon 3-5 years conc. Appeal dismissed 
Poss. Burglarious 3-5 years conc. Appeal dismissed 
Impls. 
C. Unlawful sale of Nar- 3-5 years 214-5 years 
cotic Drug Count 1 
Count 2 3-5 years from «& 214-5 years from & after 
after Count 1 Count 1 


I Count 3 3-5 years from & 214-5 years conc. with 
after Count 2 Count 1 












§2 
Offence 


Count 4 


Unlawful sale of Nar- 
cotic Drug Count 1 


Count 2 


D. Robbery, Armed 


Accessory before fact 
to Robbery, Armed 


Accessory before fact 
to Robbery, Armed 


E. Robbery 


Robbery 


F. Robbery, Armed 


Robbery 


Robbery 


Carrying Weapon un- 
der his control in 
vehicle 


G. B&E Day and larceny 


B&E Day and larceny 
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Original Sentence 


3-5 years conc. 
with Count 1 


3-5 years conc. 


5 years conc. 


years 


) years cone. 


) years conc. 


conc. 


3-5 years 


3-5 years conc. with 


sentence serving 


3-5 years conc. with 
sentence serving 


9 


3-5 years conc. 


5-7 years 


3-5 years from «& after 
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New Sentence , 


214-5 years conc. with 
+ 
u 

214-5 years conc. 


214-5 years conc. 


/ 


Mass. Reformatory 
5 years 1 day 


On File 


On File 


Mass. Reformatory 
5 years 1 day 


Mass. Reformatory 

5 years 1 day cone. 
Mass. Reformatory 

5 years 1 day : 


Mass. Reformatory 
5 years 1 day conc. 


Mass. Reformatory 
5 years 1 day cone. 
with sentence serving 
Mass. Reformatory 
5 years 1 day cone. 
with sentence serving 


Appeal dismissed 


3-5 years conc. 


Pre-TrIAL SESSIONS—SuFFOLK CouNTY 


133 Days—Juty 1, 1953-June 30, 1954 


Number 
Number 
Number 
Number 
Number 





of cases on pre-trial list 

of cases pre-tried 

of cases settled by agreement 
of cases nonsuited 

of cases defaulted 


7,404 
4,948 
962 
150 


D. 144 


with 


ry 


ry 


ry 
cone. 


cone. 
erving 
ry 
cone. 
erving 


7,404 
4,948 
962 
150 
120 


‘ 


Sp amream 


P.D. 144 JUDICIAL COUNCIL 83 
Number of cases disposed of by nonsuit and default or discontinued 55 
Number of cases referred to auditors ............... 28 
Number of cases where jury was waived (to trial lists) 422 
Number of cases continued rate petition Sescercputaie 1,169 
Number of cases to trial lists (short lists) ..................... 1,901 
Number of cases from pre-trial lists settled on trial lists (short lists) 906 
Number of days Pre-trial Session sat ... xe 133 


HAMPDEN CouUNTY 
Juty 1, 1953 To June 30, 1954 
Shar ean 1,237 


PrE-TRIAL SESSIONS 





Number of cases on pre-trial list 


Number of cases pre-tried .. swansietcuisin 775 
Groups of cases pre-tried .............c. cece: 551 
Number of cases added to next pre-trial list 284 
Groups of cases added to next pre-trial list 198 
Number of cases settled ...........0.......... 132 
Number of cases in which jury y trial was waived 18 
Number of cases nonsuited ................... ak 2 
Number of cases defaulted ...........0...00.0000.. 3 
Number of cases added to short list without 
PODUEIEE GOUT nina ssccsnsctvcsscorstaiousonssessees és 9 
Number of cases discontinued ee 14 


Pre-TrIAL In Essex County 
Juty 1, 1953-June 30, 1954 


“There were 100 cases pre-tried, all at Lawrence, with the result that 37 were 
settled and the remainder went to the trial lists.’ 


Pre-TrRIAL SESSIONS 


There was a special pre-trial session at Barnstable on February 15 and 16, 
1954 for hearing petitions for damage assessment against the Commonwealth. 





Result 
Number of cases pre-tried 19 
Disposed of as result of pre-trial 12 
Remaining cases to the jury trial list for trial 7 


Pre-TrIAL Session—Aprit 6, 7 aNp 8, 1954 


Result 
Cases settled during pre-trial , anekbuseeacusa 49 
Defaults and nonsuits saibisirelaetis cas 4 
Sent to auditors, facts final aaa ailiiadideantiaian seca 15 
Cases in which parties waived jury las a 17 


Pre-trial orders entered ; Dl ae te EE ee en Le eer 
Cases continued to future lists rMRah : 34 
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REFERENCES TO AUDITORS AND MASTERS IN THE SUPERIOR CouRT 
AND EXPENDITURES—CALENDAR YEAR 1953 
(See Notes 1 and 2 below) 


Expendi- 





County Auditor Master tures 
Barnstable 9 12 $2,958.50 
Berkshire — 11 1,516.48 
Bristol 9 14 3,389.17 
Dukes — — — 
Essex i) 16 5,920.84 
Franklin ] 6 724.50 
Hampden 8 12 4,158.58 
Hampshire ] 7 1,347.50 
Middlesex 25 34 16,925.07 
Nantucket ~- — — 
Norfolk 44 30 4,446.75 
Plymouth 5 10 6,374.00 
Suffolk (Civil) 38 39 22,000.43 
Worcester 11 17 2,909.91 

160 208 $72,667.73 

Note (References)—Two or more cases tried together are counted as one reference. 


Rs 
Note 2. (Expenditures)—In Barnstable, Berkshire, Bristol, Middlesex and Suffolk Counties 
these figures apply to the Superior Court only. In other counties they include Supreme Judicial, 
Probate and Land Courts. 


LAND COURT 
This is a court of three judges created in 1898 for the registration 
of title to land and since then developed by additional extensions of 
jurisdiction both at law and in equity into the court in which 
almost all litigation regarding title to land takes place in addition 
to its original function of a court for the registration of title. 


LAND COURT STATISTICS FROM JULY 1, 1953 TO JUNE 30, 1954 


CASES ENTERED 


Land Registration 


Ter Te Tree eee TE ee eT ee 736 

a ig a ares Sees ua Par sho restore WR hale ase Wee GA le Xe wien 3 
Land Registration, Subsequent ................2020eeeeee 947 
| BS ae ea renee 677 
EY has atw Seema a patemies sae diac hk oaeee ORR E+ ea ee ona Wauee k eos 342 
NT elNas dots cx in Scene ign alr in acta cas Gk 6 his hat Gl Pe wk cd ea wk 1,302 
Pn I ii oie ae aires ig asd ware aid wa halk 6 le wkeare 4,007 
Se a a uk ise. an hE A OD EME WOME ; ee 741 
oo ca itive lanwinve om WG OM Alaa [eld 1s Widlelernew: Cs arene wae 6 844 
i a aia 6 oa wad re wae alae lee We 1,585 
a a cis at see Sahn ovat. Sa aI Mi WO RSE OPES CO elele dace $289,015.00 
ESS EEE TT ee 98,812.29 
Income from Assurance Fund applicable to expenses .............-0e00005 9,565.00 
iis a lar. 90.55 Win 18)-2n'e' wo bad Hh Oe web 468s ele bo aati er 277,865.69 
oe Ee ee rere ; i 169,488.40 
I GE 5.5 x. 010 ii wae aero w Wika ee mph + ena aie ele «me earere 359,826.76 


Assessed value of land on petitions in registration and confirmation cases entered 5,251,884.96 
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CASES DISPOSED OF BY FINAL ORDER DECREE OR JUDGMENT BEFORE HEARING 
eT OTT TT eT eT Tree eee 669 
De rice chee ce thc hee Rae Che O NER ORE ESO HERE Ob ene koa 6 
a re Leb ee CaP RENEE Oe Ce eeneed eee e eben 947 
a PAT eee eee eT ee ee eee Te eee Pe ee ee Tr re 1,225 
Bemity amd TRIDCCAROONS coc cc ccc ccc cece cc ccac ces ceseeeeereweccscoccees 1,318 


Fe re Pore es ee eee ee a 4,165 


PROBATE COURTS 

There is a probate court in each county with jurisdiction of wills, 
trusts, settlement of estates, guardianship, adoption, change of 
name, divorce and separate maintenance and a variety of other 
matters. There are three judges in Suffolk and Middlesex, two in 
Essex, Worcester, Hampden, Norfolk and Bristol, one in each of 
the other counties. 

The report prepared by the Administrative Committee of the 
Probate Courts for the year 1953 appears on page 105. 


THE MUNICIPAL COURT OF THE CITY OF BOSTON 

This court consists of a chief justice and eight associate justices, 
all full time judges. There are also six special justices. The tables 
showing the details of the civil business for the year 1953-4 will be 
found on pp. 89-90. The comparative table of civil business from 
1913 to 1939 will be found in the 15th Report, p. 65. The con- 
densed civil business and other information for the year 1953 and 
the first 9 months of 1954 is as follows: 


MUNICIPAL COURT OF THE CITY OF BOSTON 
Civit Actions (OTHER THAN SMaut Ciatms Cases) 1953 and 1954 (9 Months) 















































e |, | 
a Ze |= | = = 
g 3 g ES eo |2 | 2 e8 ee 
a | 2 2 | 2 se || #| 32 | B82 
‘ | 5 < 5) & 8&4 13 | Sg SSE 
YEAR | ls |S] s | ¢€ | 3S /2 s| 26 2E8 
| & 3 ss ; =e 3 20 a | ESE) £59 
3 i|2l1e1418% |2| es e3 i* | @| 52) £22 
| 2 2 |e | 3 | Si~« is ae a6 ld 8| 525 S36 
=] = 7 | = 3 ~ a2 -2 a NLR) NLS 
e1s|si/s|slfis] 38 | 88 | 83 5] OA] 208 
We Saale Tats Ae Rises | “i mae! lx. = 7 ae _ 
| | 
1953 | 18,671 970 | 5.2 | 7,944 ea 1,994| 10.7 | $2,839,063.79 $237.68 | a7 |13| 14 r 
Wins (kom iol See ane 
1954 52 | 
9 mos. | 14,214) 733 5,934 7} 52) 8.8 | $2,303,629.65) $247.60 23 | 1.8 10 | 1 
! ! | | | | 




















SUBDIVISION—CONTRACT AND TORT—1953 and 1954 (9 Months) 





























ENTERED REMOVED TRIED 
Year 
Per Cent Per Cent 
Contract Tort Contract | of Entries Tort of Entries || Contract Tort 
1953 11,711 5,909 365 | 3 563 9.5 776 1,009 
1954 = 
9 mos. 9,217 4,198 257 | 2.8 441 10.5 491 576 





























JUDICIAL COUNCIL 





TORT ENTRIES, REMOVALS AND TRIALS 


TORTS ENTERED 


Motor Vehicle ..... 4,617 
Other Tees occ 1292 
a 5,909 


TORTS ENTERED 





Motor Vehicle ..... 3,456 
Other Torts ....... 742 
a 4,198 
| eee 
1953 


1954 (9 months) ..... 


1953 
TORT REMOVALS 
Motor Vehicle, Def’t. 486 
Other Torts ....... 77 
WEE sc20vawndes 563 


1954 (9 months) 
TORT REMOVALS 





Motor Vehicle, Def’t. 384 
Other Torts ....... 57 
ED ors eaesa ud 441 


TORTS TRIED 








Motor Vehicle ..... 877 
Other Torts ....... 13 
ME eschew on 1,009 
TORTS TRIED 
Motor Vehicle ..... 476 
Gther Tere ...c.ce 100 
<P e rrr ere 576 
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MUNICIPAL COURT OF THE CITY OF BOSTON 


SMALL CLAIMS DIVISION 








1953 1954 (9 Months, Jan.-Sept.) 
Contract Tort Total Contract Tort | Total 
Actions Entered 1,807 271 2,078 1,446 192 | 3,638 
Actions Settled 392 68 460 338 83 | 421 
Counter-Claims or Set-Offs.... + 8 6 9 10 
ees Oana sean h Coan eeeee 249 126 375 190 97 | 287 
= Se eeapereee 84 57 141 45 44 | 89 
Finding for Plaintiff.......... 207 | 92 299 152 78 230 
Finding for Defendant........ 42 | 34 | 76 38 19 57 
Judgments by Default........ 839 6 | 845 728 1 | 729 
Judgments by Non-Suit....... 10 =| S.J 13 13 5 | 18 

Amount of Plaintiff’s Judgments $32,180.93) $2,978.94 $35,159.87] $31,522.27) $3,238.07, $34,760.34 

Transferred to Regular Civil | 

ER re a rain aes os ba 5 5 10 7 5 | 12 
Removed to Superior Court ... 1 | 9 4 1 | 5 
eee 223 56 279 251 68 319 

Amount of Plaintiff's Claims...| $55,761.34) $10,926.93 $66,688.27) $52,234.17| $9,005.58 $61,239.75 
Notices Returned Unclaimed .. 501 18 519 479 8 487 














EXECUTION DEPARTMENT—PAID ORDERS 


Order of Notice 


Certificate 


Special Precept 


Supersedeas 


Opinion 


Order of Sale .. 


Copies 
Miscellaneous 


Comm.—Deposition 
Transcript ...... 


1953 
815 
876 
165 

2 
27 
29 

4 

4 
56 

1 


1 


979 





1954 
(9 Months) 
689 
618 
130 
6 
16 
20 
6 
2 
53 
5 
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SUPPLEMENTARY PROCESS 








1954 

1953 (9 Months) 
Entries 3,377 2,466 
Summons ............ vo 4,318 3,747 
I iissassocasmaadiing 2,408 2,321 
No. to Show Cause sa 935 1,139 
7,661 7,207 


MUNICIPAL COURT OF THE CITY OF BOSTON FOR 
CRIMINAL BUSINESS 


Ocroser 1, 1953—Sepremser 30, 1954 


ToraL Business or Court 





Bh I SIO Ss Sonat Gd weed: QR MAO NAS Oe a a a ene 1,537 
S, ( £o> (ccc cue case waleee ers sake ck es ie eee ewwe ee ee 36,178 
ee Re er rr eet er ere eer es eee 416 
Bi DED OP GED bccn eo0scodob nh 0060essnssaeceeciesverens 7,563 
5. Drunkenness Released by Probation Officer .............22eeee eee 6,023 
e  . ERS re err rer rT ee err 4,531 
Ferre rrr reer Tce er errr rT rrr ore Te 3 
Sy Se SN co a eiadaie ee hake cd ae eee weed eae ana 102 
OG SD CIID iisvccsrnuseesrcbvesssdendeeawetwhes 56,353 
DISPOSITIONS 
5 NNN I i i Garni Ac hv i ot AY gh ww 32,857 
i, aR a ha ag er 2,827 
3. Placed on file before trial, after trial dismissed, nol-prossed, quashed, etc. 10,257 
4. Defendants not arrested, pending for trial ............-c0eeeeeeees 4,070 
I et ont ia a A obi Wo Se wed Nw Shee oe wie eCs ie 766 
6. Defendants Bound Over to Grand Jury ........ccccccccccccccsess 707 
7. Defendants placed on probation (not including surrenders) ......... 3,225 
ee Oe OD eco ctaecaenee sc ae nenbee ee ee whe an eens x 27,432 
i ) EE, cic e te ke ee eerie aa Se wa eh eos a sae eee 8,029 
ee, rere ere rere ree err rT ere 170 
is; SE SINE oa ac: dcaco edi one aalbd mae aw Wee woe a we we 4 563 
Re, IND oc ok. 000 aes 0c BAK ehS Obs Cn wK8 6 
Non-CrIMINAL ParRKING Law 
1. Parking tags turned in by violators as issued by Police ............. 344,124 


FINANCES 
i I ee I Oe I i hg kk ao Ras Ak RAK ed wwe $340,160.65 


2. Money rec'd from Court fines, forfeitures, and fees, etc. ............ 78,661.00 
a ee aT eee ae ee eS eee $418,821.65 
3. Total moneys rec'd and turned over to Commonwealth, County, City of 
4. Moneys rec'd as bail by Court and forwarded to Superior Court or re- 
Se OF SE Vickie cece Veexs vb stedae S755 TESS 0% 181,412.00 
S. ‘Datel auemepe RemGied By Ge Deeds ow occ ces ccc ccieccccecses . $600,233.65 


THE BOSTON JUVENILE COURT 


The Boston Juvenile Court, created in 1906, is a separate court 
with jurisdiction in juvenile cases in the central district of Boston. 
It has one judge and two special justices. 
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OoTOBER 1, 1953 — SEPTEMBER 30, 1954 j 
COMPLAINTS: 
Boys Girls Totals 
Juvenile Criminal .........eseeeeeeee 5 0 5 ' 
ee PRET TEER 664 301 965 
—  , PPrrrrrrrrrrirrr cr eT Tee 0 0 0 
BE wee eceeense3b 59 e450 669 301 970 
Men Women Totals j 
Perey Torre Terre ee Tr eee . 38 36 74 
No. of No. of Children 
Complaints Represented 
Maglocted childrem ....ccccccccccscces 22 57 
TOTAL NUMBER OF ALL COMPLAINTS: 
PEMD, canis accu saeeenis 970 : 
BEE 6 cos: 6dcerscctevreres 74 
Neglected children ......... 22 
eee ae 1,066 
* * * * * 
Active as of September 30, 1954: 
Individuals Complaints 
JUVENILES: 
SN, sina, talabiy tae oe ae Sree Ae al eae 264 287 
DE SiGdeeeraeddeer ee seunee hes eae ae 176 179 
MEL cou vs edip eee were eewe 440 466 
ADULTS: 
DD &cks be eetes ened eens dns e8 Caden 28 29 
INE (sd ue ds wea d's ia ae eas Wah ee 35 35 ' 
DE deideNweehes eunaaeees 63 64 
NEGLECTED CHILDREN ...ccsccccscece 105 41 ' 
a ee ee 608 571 
* * * * 
NUMBER OF CASES: 
OD nites arias se ae 440 ' 
re er 63 
Neglected children ......... 41 
544 } 
OUT-OF-STATE CASES UNDER SUPERVISION—1 Boy 


THE APPELLATE TAX BOARD 


The Appellate Tax Board is an administrative tribunal, to which 
have been transferred some of the functions formerly imposed on 
the Superior Court. It came into existence under St. 1937, c. 400, 
on May 29, 1937, succeeding the old Board of Tax Appeals created 
in 1931 and later abolished. 

In previous years we included statistical tables of the work of 
the Board, but, to avoid unduly extending this report, the Council 
refers to the annual report made to the legislature under G. L. 
Chapter 58A, Section 4. 
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Worcester complaints by District Attorney. 
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TWO MESSAGES FROM GOVERNOR HERTER 
1. ON “ADMINISTRATION OF JUSTICE” FROM 
HIS INAUGURAL 


TRANSMITTING THE 30TH REPORT OF THE 
JUDICIAL COUNCIL 


bo 


“Administration of Justice: 


“Two years ago I brought to your attention certain aspects of our 
Court system which I felt could be substantially improved by reorganizing 
the District Courts. Legislation was submitted by a Special Commission 
and I supported its recommendations. The General Court saw fit to reject 
it. 

“The ills which these recommendations sought to remedy still exist and, 
indeed, in some respects have even become intensified. 

“The bill to reorganize the District Courts which I originally supported 
has been filed with you again this year and I renew my recommendation 
for its passage. 

“Congestion still exists in the disposition of cases in the Superior Court 
wnere long periods of time are necessary before the trial of cases. Certain 
methods of relief have been studied by the Judicial Council and I recom- 
mend that you give serious consideration to its various proposals. 

“This problem will also be considered as part of a much broader study 
of the entire administration of justice in all of the Courts of the Com- 
monwealth by a Commission which I have appointed at the request of 
the Massachusetts Bar Association. This Commission consists of distin- 
guished members of the community, some representing the legal profes- 
sion, and others the general public, and is headed by the Honorable Louis 
S. Cox, former justice of the Supreme Judicial Court.” 


THE MESSAGE TRANSMITTING THE THIRTIETH REPORT OF THE 
JUDICIAL COUNCIL 


March 3, 1955 
To the Honorable Senate and House of Representatives: 


I transmit herewith for your consideration the thirtieth report of the 
Judicial Council. Your attention is particularly invited to the discussion 
therein of the subject of congestion in the Superior Court (which begins 
on page 10 of the report) and to the bills which the Council recommends 
designed to alleviate that congestion. 

We in government owe it to the people who seek the protection and 
redress which our courts afford that their cases may be heard with 
expedition which after all, is also an essential part of justice. The 
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subject of court congestion has been the subject of numerous studies for 
nearly half a century but there seems to exist an allergy to action in 
dealing with the problem. 

Its solution lies in joint effort by the Executive, the General Court, 
the Courts and the Bar. Speaking as a layman, it seems obvious to me 
that, as the Council says, the administration of justice in dealing with 
thousands of cases entered in our various courts is in many respects a 
business problem which should be approached as such. The report of the 
Council makes specific and practical recommendations and I recommend 
your favorable action on them. I do not think that these suggestions will 
run counter to those which may emerge from the Judicial Survey Com- 
mission which I referred to in my Inaugural Address and which is already 
at work. 

Those who appreciate and have thought about the riddle of court con- 
gestion will, I believe, agree with the language of the Judicial Council 
report which appears on page 11F as follows: 

“We believe that if such attacks are tried simultaneously we shall soon 
learn more about the congestion problems and its causes than 45 years 
or more of talk and print have taught us so far. Then we will know better 
what is needed in dealing with the great business problem of the Com- 
monwealth—the administration of justice through our judicial system. 
Congestion is not, in our opinion, the result of our judicial system, but 
is the result of some of the business bottlenecks of detail in the operation 
of that system which we believe must be removed by the legislature, the 
court and the bar working together as a condition precedent to our finding 
our way out of ‘horse and buggy’ practice in a motor vehicle era.” 


CHRISTIAN A. HERTER, 
Governor of the Commonwealth. 





SOCIAL SECURITY AGAIN 


The loose leaf “News in Brief” inserted in this issue asks for your 
opinion on extension of coverage for lawyers. For your information, since 
that was printed, at the midwinter meeting of the ABA House of Dele- 
gates in Chicago, the Chairman of the National Conference of Bar Presi- 
dents reported inquiry of 1400 or more bar associations, the answers 
received showing a marked majority in favor of voluntary coverage of 
lawyers. The House, after debate and vigorous opposition from Illinois, 
voted to approve voluntary coverage. During the debate the votes of the 
Massachusetts Bar Association and of certain local associations, referred 
to in the loose leaf, in favor of voluntary coverage, were called to the 
attention of the House by the undersigned. 


F. W. GRINNELL, Secretary. 
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COMMISSION TO CONDUCT SURVEY OF MASSACHU.- 
SETTS JUDICIAL SYSTEM APPOINTED BY 
GOVERNOR HERTER 
CHAIRMAN 


Hon. Louis S. Cox, Lawrence 
Former Justice, Supreme Judicial Court 


VICE-CHAIRMEN 


SAMUEL P. SEARS 
Lawyer, Boston 


JOSEPH P. SPANG, JR. 


President, Gillette Co., Boston 


MEMBERS 


ROBERT W. BopFISH, Longmeadow 


President, Massachusetts Bar 
Assn. 


EDWARD L. O’BRIEN, Northampton 


President, Hampshire County 
Bar Assn. 
JOSEPH SCHNEIDER, Brookline 
Vice-President, Massachusetts 
Bar Assn. 
BASIL BREWER, Editor 
New Bedford Standard Times 
ERWIN D. CANHAM, Editor 
Christian Science Monitor 
CLEMENT C. COSTELLO, Editor 
Lowell Sun 
JOHN C. Dowp 
Boston 
MosT REv. JOHN J. WRIGHT 
Bishop of Worcester 
KENNETH J. KELLEY, Secretary- 
Treasurer-Legislative Agent 
Massachusetts Fed. of Labor 
ProF. LIVINGSTON HALL 
Harvard Law School 
JOHN HERBERT, Editor 
Quincy Patriot Ledger 
PAUL B. SARGENT 
Lawyer, Boston 


SUMNER H. BABCOCK, Wellesley 
President, Boston Bar Assn. 


SAMUEL SEDER 
Lawyer, Worcester 


RAYMOND F. BARRETT, Milton 
Vice-President 
Massachusetts Bar Assn. 

ELLIS BREWSTER, Chairman 
Plymouth Cordage Co. 

ROBERT B. CHOATE 
Herald-Traveller 

PAUL F. CRAIG 
Springfield Union 

REv. THEODORE P. FERRIS 
Trinity Church, Boston 

RABBI ROLAND B. GITTELSOHN 
Brookline 

VALENTINE MURPHY 
Massachusetts State C.I.0O., 

Industrial Union Council 

EDWARD B. HANIFY 
Lawyer, Boston 

BEATRICE H. MULLANEY 
Lawyer, Boston 

LAWRENCE B. URBANO 
Lawyer, Boston 


FRANK W. GRINNELL 
Lawyer, Boston 


This commission was appointed by the Governor following a resolu- 
tion adopted at the annual meeting of the Massachusetts Bar Association 


at Swampscott in June 1954. 


(See record of the meeting in XXXIX 


Mass. Law Quart. No. 3, Oct. 1954, pp. 7-8.) 
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THE COURT ADOPTS THE BERKSHIRE 
CONCILIATION PRACTICE 


COMMONWEALTH OF MASSACHUSETTS 
BERKSHIRE, SS. SUPERIOR COURT 


NOTICE TO THE BAR 


Commencing February 1, 1955, the following plan for reference of 
motor vehicle tort cases to referees for the purpose of conciliation will 
be administered in this county by a Justice assigned for the purpose: 

1. The selection of referees will be made by the Court, in the first 
instance, from a list of nominees furnished by the Berkshire Bar Asso- 
ciation, such list to be subject to the approval of the Court and subject, 
further, to such additional names as the Court may deem advisable. 

2. If there are several cases arising out of the same accident, the 
several cases shall be regarded as one case for the purpose of this plan. 

3. After a case has been on the docket for six months, the case will 
be ripe for reference to one of the appointed referees, in rotation. The 
clerk of the Court will issue the rule and the parties or their attorneys 
will be notified. 

4. If, within two weeks after the sending of such notice, a party 
notifies the clerk of the Court in writing that he does not desire to 
appear before that referee the case shall be sent to the next referee in 
rotation. 

5. If, within two weeks after the sending of such notice by the clerk 
of the Court, a party notifies the clerk of the Court in writing that he 
objects to appearing before any referee, the case shall be withdrawn 
from the referee and shall not again be referred to a referee except 
upon the request of all parties. 

6. The referee to whom a case is referred shall set a time and place 
for conference which shall be not less than one month from the time the 
case is assigned to him and shall notify all counsel and the parties. 

7. The referee may, with the consent of all parties, at or before the 
conference, postpone the conference for not more than one month from 
the date originally assigned. 

8. If no objection to appearing before a referee has been filed with 
the clerk of the Court, and if a party does not appear at the time and 
place set for the conference without showing good cause for not appear- 
ing, the referee shall report to the Court such failure to appear. In 
such event, the Court will make appropriate orders. 

9. Referees shall hold conferences only between sessions of the Court. 
Wherever practicable, conferences shall be held at a court house unless 
the parties otherwise agree. 

10. The purpose of the conference is to discuss the case with a view 
to effecting a settlement thereof. If parties are represented by counsel, 
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the parties may also attend the conference and may show visible injuries, 
but may not testify. Representatives of insurance companies which have 
issued policies to a party may attend a conference. 

11. After the conclusion of the conference, the referee shall prepare 
a written report of his findings and recommendations and send a copy 
thereof to each attorney or party. If all the parties so desire, the report 
shall contain only the referee’s recommendations. 

12. Within one month after sending a report to each attorney or 
party, the referee shall file with the clerk of the Court a report setting 
forth: 

a) that a conference was held; 

b) the time and place of the conference; 

c) the counsel or parties who appeared; 

d) that a copy of this report was sent to the parties or their counsel; 
e) that the case was or was not settled. 

13. The report of the Court shall not contain any findings or recom- 
mendations relative to settlement. 

14. The referee, if he deems it advisable, may, in his report to the 
Court, recommend that the case be advanced for trial. In the event of 
such recommendation, the referee shall state his reasons for the recom- 
mendations but not his findings or recommendations relative to settle- 
ment. 


15. Appointments of referees and reference of cases to them shall be 
made under Rules 86 and 87 of the Rules of the Superior Court. 
16. Compensation of the referees shall be made under and in accord- 
ance with Rule 86 of the Rules of the Superior Court. 
JOHN P. HIGGINS 
Chief Justice of the Superior Court 
A true copy, 


Attest: NELSON A. Foot, JR. 
January 5, 1955. 





DOWER AND CURTESY—A CORRECTION 
Editor, Massachusetts Law Quarterly 


The statement in the December “Quarterly” in the report of the com- 
mittee to investigate the advisability of abolishing dower and curtesy 
to the effect that a sale on execution or a sale by a trustee in bankruptcy 
is free of dower or curtesy is not in accordance with the law. 

I do not think anything will be gained by explaining how such a state- 
ment got into the report, but I can say that Ed Shaw who served on the 
committee with me had nothing to do with it. I sincerely hope no one 
will be misled by this misstatement and I want to be the first to correct 
the error. 


JOHN A. McCARTY 
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ANNOTATED LIST OF 177 STATUTES, FOLLOWING REC- 
OMMENDATIONS OF THE JUDICATURE COMMIS- 
SION AND OF THE JUDICIAL COUNCIL FROM 1920 
TO 1954 WITH REFERENCES TO THE REPORTS 
WHERE THE REASONS FOR EACH STATUTE MAY 
BE FOUND. 


Some lawyers still inquire, after 30 years, “What and Why is 
the Judicial Council and what does it do?” Recently, in a letter 
from a member of the bar to a Boston newspaper, the mistaken 
statement appeared: “There is no central bureau to which lawyers, 
judges, litigants, jurors or the citizenry can present any construc- 
tive suggestions as to the functioning of the courts. We have a 
body known as the Judicial Council appointed by the governor, 
but it does not initiate reforms, it merely advises the legislature 
as to bills brought before it which may affect the courts.” 

For this reason the annotated list of statutes adopted after 
recommendation of the Council, is printed for the convenient 
reference of the bench and bar in their practice. Many, if not 
most, of these statutes were “initiated” by the Judicial Council 
so that the statement quoted as to the functions and structure of 
the Council is somewhat inaccurate. The structure of the Council 
is explained on p. 128. 

These statutes will be found in the annual “Blue Books” and 
in the Cumulative Supplements of the Annotated Edition of the 
General Laws. As all the reports were reprinted in the Massa- 
chusetts Law Quarterly, which may be found in the law libraries, 
references to the volume and number of the Quarterly are given. 
For example, 11.1.39 means vol. 11, No. 1 and 39 means the page 
of the report. Some, if not all, law libraries also have the reports 
bound separately. The reasons for each statute appear in the 
reports. 


STATUTES ADOPTED ON RECOMMENDATION OF THE 
JUDICATURE COMMISSION (Annotated) 


1920 
Chapter 532, simple, inexpensive, statewide procedure for small claims up to 
$35, in the District Courts. See 1st report M.L.Q. 5.2. Amount raised 
later to $50.00 and to $ 
1921 
Chapter 430. Names of various “Police” Courts changed to “District” Courts 
as the name “Police Court” was a misnomer suggesting criminality even 
on the civil side of the court. See 2nd report 6.2. 
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1922 


Chapter 532. Revision of District Court system, eliminating appeals in civil 
cases substituting removals to Superior Court for trial, creating appellate 
divisions for questions of law, and the Administrative Committee of the 
District Courts; transfer of equity cases from the Supreme to the Superior 
Court, etc. This followed a study by the Commission of the whole judicial 
system. See 2nd report 6.2. See also for original draft and reasons Report 
of Mass. Bar Assoc. Committee on Legislation for 1914. 


1924 


Chapter 244, creating the Judicial Council the need of which was explained in 
the 2nd report 6.2.25. 


STATUTES ADOPTED FOLLOWING RECOMMENDATIONS 
OF THE JUDICIAL COUNCIL FROM 1925-54 (Annotated) 


The Reasons for the Recommendations will be found in the Reports 
referred to. References are to Mass. Law Quarterly vol. and No. and page 
other report thus 11.1.39. 


1926 


Chapter 138, Superior Court to make its own rules in equity as most equity 
eases are tried in that court. 1st report 11.1.39. 


Chapter 168. Providing for judicial notice of the law of other states or foreign 
countries so that the court, and not the jury, decides on application of 
foreign law. The broadest act in any English speaking country. 11.1.36. 


Chapter 177, as to exceptions in equity, providing for entry and suspension of 
decree to avoid delay. 1st report 11.1.36. 


Chapter 381, as to notice to admit facts and documents. 11.1.32. 

The special report of the Council to Governor Fuller on January 12, 1926 
(see 2nd rep. 75), resulted in an increased appropriation to provide a fulltime 
Executive Clerk to the Chief Justice of the Superior Court. 12.2.75. 


1927 


Chapter 282. District Court Justices to try misdemeanor cases in the Superior 
Court if called by chief justice to avoid delay. This was a temporary 
act repeatedly extended until 19 when it was made permanent. See 2nd 
report 12.2.9. 
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Chapter 293. Compensation for Secretary of the Judicial Council. See 2nd 
report, p. 60. 


Chapter 306. Times for Superior Court sittings in the various counties to be 
fixed by the Chief Justice annually instead of by statute. See 2nd rep., 
p. 33. 


Chapter 334. Equitable process after judgment in place of the old “Poor 
Debtor Law.” See 2nd report of Judicature Com., p. 50 and 3rd J. C. 
rep. (1927), p. 74. M.L.Q. 18.1.74. The plan suggested by Chief Justice 
Bolster in 1916 was worked out in detail to avoid technical traps and 
restrict arrest for debt to debtors about to abscond. 


1928 
Chapter 120, Form of Notice in Land Court revised better to explain what it 
means. See 2nd rep. p. 42. 12.2.42. 


Chapter 228, Sittings of the Superior Court. See 3rd rep., p. 80. 13.1.80. 


Chapter 281, inserting the word “negligently” in the statute penalizing opera- 
tion so as to endanger safety of the public in order to avoid arbitrary 
penalties. See 8rd rep., p. 37. 13.1.37. 


Chapter 306, to eliminate common law appeals from equity practice. See 
3rd rep., pp. 64, 79. 13.1.64. This act supplemented St. 1926, ¢. 177 
above listed by eliminating an unwise provision of 1918 inserted in the 
General Laws. 

Adoption of new practice for monthly sittings of the Full Bench recom- 
mended in 8rd rep., p. 55. 13.1.55. 


1929 


Chapter 126, giving the Supreme Judicial Court and the Superior Court juris- 
diction in equity matters relative to the observance of the purposes of 
gifts and conveyances made to counties, municipalities and other subdi- 
visions of the Commonwealth. See 4th Report, pages 63-66. 14.3.66. 
Prior to this act there was no remedy for enforcement of a municipal 
or other public trust. 


Chapter 133, authorizing the stay of execution in capital cases by the Supreme 
Judicial Court or a justice thereof pending the final determination of 
judicial questions. See 3rd Report, p. 32, and 4th Report, p. 46. 14.3.46. 
Prior to this act the Governor was forced to act. 


Chapter 172, an act to expedite the Collection of Debts, inserting Section 
59B in G. L. C. 231. See 1st Report, pp. 32 and 141; 2nd Report, pp. 43 
and 113; 4th Report, p. 49. 14.3.49. This provided for an affidavit of 
“no defense” in the district courts. 


Chapter 173, for prompt informal trials in the Superior Court, inserting 
Section 60A in G. L. c. 231. See 4th rep. 21-3. Originally proposed as a 
standing order of the Superior Court in the lst report of the Council, 
pp. 60-62. The act provides, practically, for arbitration by a court instead 
of by lay arbitrators outside of court. It provides for waiver of jury 
trial, interrogatories, rules of evidence and exceptions, except on sub- 
stantive questions of law. While the act has not been used by the bar, 
the procedure is there for use by specification in an “arbitration” agree- 
ment in contracts, or by agreement after controversy has arisen, as an 
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alternative to the growing practice of “arbitration” because of delays 
incident to ordinary court proceedings. 


Chapter 185, to allow defendants in the Superior Court in criminal cases 
other than capital cases, to elect to be tried by the court insead of by a 
jury. See 1st Report, pp. 21, 97, 108, 112; 3rd Report, p. 107; 4th Report, 
p. 47. 


Chapter 186, extending the rulemaking power of the Supreme Judicial Court 
and the Superior Court to include the making of rules of procedure for 
securing the interpretation of written instruments without other relief. 
See 3rd Report, pp. 65-66; 4th Report, p. 49; A. B. A. Journal for December, 
1928, pp. 633-640. Under this act a rule was adopted by the Superior 
Court which went into effect on November Ist, 1929. See M. L. Q,, 
August, 1929. 14.7. A broader act (now Chapter 231A) was passed on 
recommendation of the Council by C. 582 of 1945, see below. 


Chapter 258, an act relative to cases of desertion or nonsupport, amending 
G. L. C. 273 § 1 to make probate court decree prima facie evidence in 
District Courts. See 4th Report, p. 50. 14.3.50. 


Chapter 265, making more definite rules for the preparation and transmission 
to the full court of necessary papers in appellate proceedings and relative 
to the entry of such proceedings. See 4th Report, pp. 49 and 60. 


Chapter 291, extending the act allowing district court judges to try mis- 
demeanor cases with juries in the Superior Court. 


Chapter 316, removing the jurisdictional limits of the district courts for civil 
business and providing the defendant with right of removal to the 
Superior Court for hearing with or without jury in cases involving an 
amount in excess of the jurisdictional limits of said courts prior to 
September ist, 1929. See Report of the Judicature Commission, pp. 40 
and 141; 1st Report of Judicial Council, pp. 47 and 145; and 4th Report, 
p. 47. 


Chapter 342, extending the equity Jurisdiction of Probate Courts “under writ- 
ten instruments or trusts created by parol, constructive or resulting trusts.” 
See 3rd Report, pp. 67-68; 4th Report, p. 51. 


The general demand for additional quarters for the courts in Suffolk County, 
emphasized, was also provided for by St. 1929, c. 368, as recommended in 
reports of the Council. 

1930 


Chapter 54, extending time for request for a report to appellative division 
of district courts from 2 to 5 days. 5th rep. 15.2.25. 


Chapter 65, making St. 1929, c. 172, above listed applicable to district courts. 
5th rep. 15.2.32. 


Chapter 87, making entries in the course of business, other than in accounts, 
admissible in evidence. 5th rep. 15.2.32. 


Chapter 142, adding to the Judicial Council, the chief justice of the Municipal 
Court of the City of Boston, or a justice or former justice of that court. 
6th rep. 16.3.7. 


Chapter 144, authorizing appointment of a 3rd special justice of district 
courts in districts with a population of 100,000 or more. 5th rep. 15.2.32. 
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Chapter 154, as to recognizances for appearance when a district court sits 
in more than one city or town. 5th rep. 15.2.32. 


Chapter 418, providing for deputy recorders and technical assistants to assist- 
ant recorders of the Land Court. 5th rep. 


1931 


Chapter 404, creating an Administrative Committee of the Probate Courts. 
See 6th Report, pp. 12-13. 16.38.12. 


Chapter 419, providing a voluntary system in the Land Court under which 
an associate judge, after fifteen years of service, might retire to half-time 
service upon half-time salary with the opportunity to serve more than half 
time at the call of the judge of that court with measured compensation 
therefor. See 6th Report, pp. 22-24. 16.3.27. 


Chapter 386, relative to interrogatories. See 6th Report, p. 15, providing that 
death of a party shall not make answers inadmissible. 


Chapter 83, as to service by mail of notice to admit facts. See 6th Report, 
pp. 13-15. This act changed the rule of Boston Morris Plan v. Barrett, 
Mass. 16.3.13. 


’ 


Chapter 137, regulating jurisdiction of supplementary process in Suffolk 
County. See 6th Report, pp. 39-42. 16.3.39. 


Chapter 325, authorizing reports to Appellate Divisions of District Courts 
of questions of law after decision. See 6th Report, pp. 20-21. 


Chapter 417, requiring a lis pendens notice in the Probate Court of suits 
begun within the year if process is not served until after the year has 
expired. See 6th Report, pp. 21-22. 


1932 


Chapter 118. Relative to inquests, making them permissive on requests of 
Attorney General or District Attorney instead of mandatory. 7th rep. 
17.1.25. 


Chapter 130. Relative to the effect of settlements by agreement of motor 
vehicle cases on cross actions. See 7th Report, p. 32. This act changed 


the rule in Biggio v. McGee, Mass. by requiring signature of defendant. 
47.3.22. 


Chapter 157. Extending the act authorizing district court justices to sit in 
the Superior Court in misdemeanor cases at the request of the chief 
justice. 


Chapter 175. Relative to the payment of small amounts of wages of deceased 
employees without administration. See 7th Report, p. 24. 


Chapter 177. Relative to answers to notices to admit facts. See 6th Report, 
pp. 13-14. 
1933 
Chapter 100, relative to the powers of a public administrator under certain 
circumstances. See 8th Report, p. 52. 18.1.52. 


Chapter 129, relative to the rents of real estate and debts of deceased persons. 
See 8th Report, pp. 52-54. 18.1.52. 
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Chapter 221, eliminating the requirement of notice of appointment of execu- 
tors and administrators. See 8th Report, pp. 50-51. 18.1.50. 


Chapter 244, requiring notice on petitions for vacating judgment. See 8th 
Report, p. 54. 


Chapter 247, relative to consolidation of cases for trial in one county. See 
8th Report, p. 38. 18.1.38. 


Chapter 300, relative to appeals from decrees dismissing appeals, etc. See 
8th Report, pp. 55-57 to prevent unwarranted dilatory appeals. 18.1.55. 


1934 
Chapter 164, making imitation of judicial process contempt of court. 8th rep. 
18.1.48. 9th rep. 19.1.49. 


Chapter 358, expediting arraignment by permitting waiver of indictment. 
8th rep. 18.1.41-44. 9th rep. 19.1.38-40. For immediate results see 21.1.77. 


Chapter 324, as to entry, and other, fees in Probate Courts. See 9th rep. 19.1.57. 


1935 


New rule adopted by the Supreme Judicial Court that justices, clerks and 
assistant clerks of District Courts shall not be retained, employed, and shall 
not practice, as an attorney on the criminal side of any court. See various 
reports in note to 11th report, p. 16. 21.1.16. 


Chapter 247, extending to Probate Courts declaratory procedure for inter- 
pretation of written instruments. 9th rep. 19.1.40-45. 10th rep. 20-1.38. 


Chapter 358 relative to probation and suspended sentences of persons sen- 
tenced to pay fines only. 9th rep. 19.1.40. 10th rep. 20.1.28. 


Chapter 410. Exemption of wages from attachment to the extent of $20 a 
week. 8th rep. 18.1.44. 9th rep. 19.1.38. 10th rep. 20.1.38, and Governor’s 
inaugural in 1935. 


New form of Summons adopted by S. J. C., Nov., 1935 as recommended in 
9th report 19.1.38 and 11th rep. 21.1.21. 


1936 


Chapter 360, providing for approval by the Administrative Committee of the 
appointment and removal of District Court probation officers. 11th rep. 
21.1.39. 


Chapter 434, providing for more effective and more just procedure for enforce- 
ment of the law against “driving under the influence.” 11th rep. 21.1.40. 


1937 


Chapter 311, providing for the withdrawal of appeals in criminal cases. 
See 12th Report, p. 24. 22.1 Suppl. 24. 


Chapter 310, adding supplementary process for payment by installments to 
small claims procedure. See 10th rep. 20.1.25, 11th rep. 21.1.45, 12th rep. 
22. 1 Suppl. 26. 
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Chapter 230, as to warrants for arrest. See 12th Report, p. 35. 22.1. Suppl. 35. 


Chapter 250, as to penalty for carrying dangerous weapons. See 12th Report. 
p. 36 


Chapter 251, as to costs in criminal cases. See 12th Report. p. 37. 
Chapter 295, as to attachment of motor vehicles. See 12th Report, p. 38. 


Chapter 308, as to attachments by the use of keepers. See 12th Report, 
p. 39. 


Chapter 301, enlarging the criminal jurisdiction of District Courts. See 
11th rep. 21.1.33. 12th Report, p. 24. repealed in 1938. 


Chapter 304, known as the “Uniform” Interstate Rendition Act was revised 
by the National Conference on Uniform State Laws and the Interstate 
Commission on Crimes, before it was submitted to the legislature in 1987, 
in such a way as to eliminate the provisions in the earlier draft of the act 
which had been opposed by the Judicial Council in reports made, at the 
request of the legislature in 1930 and 1936 (See 6th Report, pp. 43-54 and 
12th Report, pp. 54-59). As thus revised it was, in substance, approved 
by the Council in its 12th report. 22.1 Suppl. 54. 


1938 


Chapter 343, requiring leave for attachment of wages. See 13th report, p. 30. 
23.1. pre. Suppl. 30. 


Chapter 154, relative to settlement of accounts in Probate Court. See 12th 
report, pp. 47-49, and M. L. Q. April, 1936, pp. 14-24 and April-June, 
1938, pp. 33-34. 


Chapter 202, relative to mandamus. See 14th report, p. 10. 24.1. pre Suppl. 10. 


Chapter 145, as to use of Probation Board’s records in motor vehicle offenses. 
See 13th report, p. 25. 


Chapter 324, extending the functions of the Administrative Committee to 
cover trial justices. See 13th report, 16.23.1 pre Suppl. 16, 14th rep. 
24.1. pre Suppl. 10. 


1939 


Chapters 230 and 347, as to time for opening court, opening and closing clerk’s 
offices and times for court sessions. See 15th report, p. 6. 25. .6 and 
14th rep. 24.1 pre. Suppl. 21-24. 


Chapter 257, concurrent jurisdiction of prerogative writs. See 14th report, 
p. 12; 15th Report, p. 8. 24.1. pre Suppl. 12, 25. .8. 


Chapter 341, relative to appeals in Capital cases, extending the functions of 
the Supreme Judicial Court, first recommended in 1927, 3rd report, pp. 
40-43, and again in 1937 and ’38. See 13th report, pp. 28-30; 14th report, 
pp. 14-16; 15th report, p. 8. 25. .8-9. 


Chapter 65, repealing Section 61 of G. L., chapter 215 to remove a doubt. 


Chapter 271, as to procedure in Criminal cases. See 14th report, p. 38; 15th 
report, p. 9. 25. .9. 
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Chapter 345, as to fees for certain documents in District Courts. See 14th 
report. pp. 31-2. 24.1 pre. Suppl 31. 


Chapter 298, as to suits against Administrators d.b.n. to remove a “trap”. See 
15th report, p. 9. 25. .9 


1940 
There was no legislative session in 1940. 


1941 


Chapter 341, as to requirements for license to sell real estate by Administra- 
tor d.b.n. See 16th report, p. 65. 26.1. Suppl. 55. 


Chapter 363, extending Section 65 of G. L., Chapter 175 so that a declaration 
of a deceased person “shall not be inadmissible as evidence ... as a 
private conversation between husband and wife.” See 16th report. 
26.1 Suppl. 41. 


Chapter 323, as to examination under G. L. C. 215 § 44. See 16th report. 
26.1 Suppl. 55-6. 


Chapter 474, as to Common Trust funds. See 15th and 16th reports. 
Chapter 477, as to temporary probation officers. See 16th report, p. 33. 


Chapter 594, §§ 1 and 2 to require recording of lower value tax deeds within 
60 days. See 16th report. 26.1 Suppl. 48. 


1942 
There was no legislative session in 1942. 


1943 
Chapter 234, limiting the amount of attachments. 17th rep. 27.1.11. 


Chapter 298, as to attachments of property under Conditional Sale. See 
18th report, p. 12. 17th rep. 27.1.12. 


Chapter 360, as to Libel—truth as a defense. 

Chapter 361, as to libel—retraction, malice and its effect on damages. 
Chapter 365, as to “Chain” libel suits. See 18th report, 39-57. 28.1.39-57. 
Chapter 190, as to evidence—printed rules of public bodies. 

Chapter 228, vital statistics. 

Chapters 105 and 232, as to declarations of deceased persons. 

Chapter 233, as to hospital records. See 18th report, pp. 21-26. 28.1.21-25. 


Chapter 373, as to Social Security tax judgments. See 18th report, p. 19 
and 19th report, p. 6. 29.1.6. 


Chapter 196, requiring leave to name correspondents in divorce See 18th 
report, p. 25. 28.1.25. 
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Chapter 201, allowing resignation of fiduciaries by their guardians. See 18th 
report, p. 26. 


Chapters 296 and 437, repealing the exclusive original jurisdiction of the 
district courts of Motor torts. See majority and minority discussions in 
18th report, pp. 32-35. 


Chapter 374, simplified procedure in mandamus and certiorari. See 18th 
report 35 and 19th report, p. 6. 


Chapter 558, for appellate session of the Superior Court to review Criminal 
sentences. See 18th report, p. 28. 


Chapter 145, weekly return days for entry of criminal appeals in Superior 
Court. See 2nd report of Judicature Commission in 1920, p. 101 and 
18th J. C. report, p. 30. 


Chapter 488, procedure as to Accessories after the fact. See 18th report, p. 30. 


Chapter 369, consolidation for trial of actions arising out of same facts. 
See 18th report, p. 31. 


Chapter 57, for leave to make forclosure entries, because of Soldiers and 
Sailors Civil relief act. See 18th report, p. 32. 


Chapter 380, Salvage Operations of Trustees. See 19th report, pp. 7 and 38. 


Chapter 349, a declaratory act as to permissive opportunity for hearing before 
a Criminal Complaint is issued. See 19th report p. 7. 29.1.7. 


Chapter 160, as to acknowledgments by persons in service. See 19th report, 
pp. 7 and 25-27. 29.1. 


1944 
There was no legislative session in 1944. 


1945 


Chapter 428. Providing for emergency jurors in capital cases and for waiver 
of a full jury in case of death or illness or other incapacity of one or two 
jurors. The reason for this chapter was expiained in full in the 20th 
report of the Council, p. 7. 29.4.7. 


Chapter 582. Inserting a new chapter, 231A, in the general laws as to 
declaratory procedure and removing the previous limitation of such pro- 
cedure to the interpretation of written instruments. See 20th report. p. 15, 
29.4.15 and M.L.Q. for November, 1945. 


Chapter 604. This law, adopted without change in the form recommended 
by the Council and explained at length in the 20th report, should reduce 
the chances of hardship in connection with suits for deficiencies after 
mortgage foreclosures by providing a short statute of limitations of 
two years from the date of a foreclosure sale and a requirement of notice 
by registered mail at least twenty-one days before a foreclosure sale 
to the latest known address of any person whom the mortgagee intends 
to hold for a deficiency, as a condition precedent to a suit for the deficiency. 
29.4.44-50. 


Chapter 578. Regulating procedure on motions for a new trial on the ground 
of inadequate damages. 29.4.25. 
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Chapter 570. Limiting the effect of a record of death as evidence in connec- 
tion with questions of liability and placing such records on the same 
basis as hospital records. 29.4.41. 


Chapter 349. Relating to practice in the Probate Courts as to authority to 
carry on business of a deceased person. 29.4.34. 


Chapter 590. Providing procedure in the district court for the protection of 
Massachusetts citizens against damage caused by non-resident motor cars. 
29.4.55-6. 


Chapter 311. Adopting in substance a provision of the “uniform veterans’ 
guardianship act” providing for control by the Federal Veterans’ Adminis- 
tration of veterans committed to hospitals for mental disease. 


Chapter 373. Providing for consolidation of cases arising out of the same facts 
for trial under St. 1943, Chapter 369, by motion rather than by petition. 


Chapter 323. Extending the authority of the Supreme Judicial Court in regard 
to the destruction of old documents in clerk’s offices of the various courts. 


Chapter 465. Bringing the recorder of the land court within the provisions 
of G. L. Chapter 211, Section 4. 


Chapter 522. Increasing the amount to be paid for postage on land court 
notices to cover the increase in the postage rates. 


The reasons for all of these 1945 statues can be readily found in the 20th 
report. 29.4. 


1946 


Chapter 275, relative to sentences of persons already under sentence to the 
Massachusetts Reformatory. See 21st report, p. 30. 30.4. 


Chapter 276, relative to further sentencing of persons already under sentence 
to State Prison. See 21st report, p. 35. 


Chapter 342, relative to the service of process on certain foreign corporations. 
See 21st report, p. 38. 


Chapter 448 regulating appeals from commitment of neglected children. See 
21st report, p. 27. 


Chapter 450 relative to the admission of material facts and documents. The 
draft of this act submitted by the Council was revised by the Judiciary 
Committee and passed in the revised form. See 21st report, p. 57. 


Chapter 473, providing for the admissibility in evidence of properly kept 
hospital records of other states as the records of Massachusetts hospitals 
are admitted. See 21st report, p. 56. 


1947 


Chapter 360 repealing a provision relating to exceptions in the Probate Courts 
inserted by chapter 469 of the acts of 1945. 22nd report, pp. 7-20. 


Chapter 361 repealing a provision relating to exceptions in suits in equity. 
See 22nd report, pp. 7-20. 
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Chapter 365 relative to appeals in equity and in the Probate Courts. 


Chapter 386 relative to the presumption of due care in actions for consequen- 
tial damages. See 22nd report, pp. 37-38. 


Chapter 385 making admissible in evidence in civil cases certain publicly 
issued compilations of facts of general interest to persons engaged in an 
occupation, in the discretion of the court if the court finds that the com- 
pilation is published for the use of persons engaged in that occupation 
and commonly is used and relied on by them. See 22nd report. 32.1.78. 


Chapter 408 relative to entry fees in actions in which persons, not claiming 
jointly, have joined as parties plaintiff. See 22nd report. 32.1.50. 


Chapter 409 relative to the release of persons charged with drunkenness. The 
Council on page 64 of the 22nd report recommended the simple repeal of 
Chapter 274 of the Acts of 1946 and the restoration of judicial discretion 
in regard to such releases instead of wholesale releases regardless of the 
facts. The new statute restores the judicial discretion and revises rules 
as to the release of drunks without arraignment. 32.1.64. 


Chapter 410 making admissible evidence relating to the reputation of a per- 
son in a group with which he has habitually associated in his work or 
business. See 22nd report. 32.1.79. 


Chapter 431 relative to the effect of judgments by agreement, without a hear- 


ing on the facts, in motor vehicle property damage cases. 22nd report. 
32.1.80. 


Chapter 516 relative to sentences to the Reformatory for Women. This bill 
was recommended by the Council in 1945. See 21st report, pp. 32-35. 

Chapter 601 relative to the salary of the Secretary of the Judicial Council. 
See 22nd report, p. 84. 


1948 


Chapter 274 relative to the statute of limitations in actions of tort. 23rd rep. 
32.4.39. 


Chapter 309 relative to the suspension of the execution or operation of decrees 
of the Superior Court pending appeals. 28rd rep. 32.4.42. 


Chapter 354 relative to notices by registers of probate to the Attorney 
General of the creation or increasing of charitable trust funds. 23rd rep. 
32.4.16. 


Chapter 279 regulating notification to District Attorneys of facts relating 
to alleged adultery in divorce proceedings. 23rd rep. 32.4.45. 


CHANGES IN PROBATE COURT FORMS ORDERED BY THE SUPREME 
JUDICIAL COURT FOLLOWING RECOMMENDATIONS OF THE COUNCIL 


Following a recommendation in the 22nd Report of the Council (page 28) 
and again in the 23rd Report (page 14) the Supreme Judicial Court ordered 
that the following form for notice in use in the Probate Courts, namely probate 
of will with sureties, probate of will without sureties, and administration 
with the will annexed, be amended in each case by striking out from the order 
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“all known persons interested in the estate” and substituting “all known 
heirs at law of the deceased and all known legatees and devisees named in said 
instrument.” 


Also following the suggestion of the Council in the 23rd Report (pages 
42-45), the court directed a change in the form of a libel for divorce to make 
that form consistent with the opinions of the court on the subject. 


These changes were made by the court in accordance with section 30 of 
Chapter 215 of the General Laws. 


1949 


Chapter 171 relative to report of material facts in equity and probate appeals. 
See 24th rgport, pp. 17-19. 33.5.17. 


Chapter 176 relative to damages in mandamus. See 24th report, p. 26. 
Chapter 179 relative to late demands for proof. See 24th report, pp. 27-28. 


Chapter 184 relative to arrests without warrant for larceny in the presence 
of an officer. See 24th report, pp. 33-36. 


1950 


Chapter 119, increasing entry fees in the Supreme Judicial and Superior 
Courts and before county commissioners from $3 to $5, and in the District 
courts, for cases, other than Small Claims, from $1 to $2. This is the 
first change since 1884 and was recommended in the 25th report in view 
of tne rising cost of the administration of justice. See 26th report, p. 5. 


Chapter 589, increasing vertain fees in the Land Court. This was recom- 
mended in the 25th report, p. 19 “because of the increased cost of clerical 
and engineering services and of the postage involved in the items to 
which the fees applied”. 


Chapter 387, relative to equitable replevin. See 25th report, p. 28. 34.5.28. 
Chapter 390, relative to ancillary probate of a will. See 25th report, pp. 26-27. 


Chapter 391, relative to concurrent jurisdiction of the Superior Court in 
connection with revival of actions against executors and administrators. 
See 25th report, p. 40. 


Chapter 420, relative to jurisdiction of the Probate courts to appoint suc- 
cessor guardians. See 25th report, p. 41. Allowing original court to 
appoint when ward has moved to another county. 


Chapter 426 constituting pleas of guilty or verdicts of guilty in felony cases, 
convictions of crime for the purpose of affecting the credibility of wit- 
nesses. See 25th report, p. 39. 


Chapter extending the concurrent jurisdiction of the Probate courts relative 
to the support of poor persons by “kindred” under various statutes. See 


25th report, pp. 35-36. 
1951 


Chapter 324, for transfer of cases in District Courts brought in the wrong 
district. See 26th report, p. 11. 35.5.11. 
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1952 


Chapter 352 eliminating the requirement of assent to an adoption by an ab- 
sconding father who has failed to contribute to the support of the child. 
A bill was recommended by the Council in its 27th report (pp. 19-21). No 
action was taken on this recommendation, but a bill H. 1783 was adopted 
as chapter 352 which accomplished part of the purpose of the Council’s 
recommendation. See discussion in the 28th report, p. 37, with recom- 
mendation for further amendment. 


Chapter 476 relative to proof of a public way. See 27th report, p. 33. 


Chapter 460 relative to consolidation of actions for trial in district courts. See 
27th report, pp. 33-34. 


Chapter 533 relative to burden of proof of contributory negligence in cases of 
consequential damages. See 27th report, pp. 31-32. The bill submitted by 
the Council was passed by both houses and returned. Another bill was 
passed, as Chapter 533, which took effect January 1, 1953. 


1953 
Chapter 61 as to consent required to adoption (see 28th report, p. 37). 


Chapter 169 relative to Defences in Actions for False Arrest or Imprisonment 
(see 28th report, p. 22). 


Chapter 242 relative to the Admissibility in Evidence of Certain Written State- 
ments (see 28th report, p. 71). 


Chapter 333 relative to the Granting of Administration to Public Administra- 
tors (see 28th report, p. 35). 


Chapter 384 relative to the Filing of Exceptions in Criminal Cases (see 28th 
report, p. 70). 


Chapter 579 as to Registration of Motor Vehicles or Trailers owned by a Minor 
(see 28th report, p. 27). 


Chapter 586 relative to Practice in Petitions for Certiorari and Mandamus 
(see 28th report, pp. 68-69). 


Chapter 632, as to a fee for injunctions (see 28th report, p. 70). 
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1954 


Chapter 439 as to specific performance of contracts other than those for per- 
sonal service. (See 29th report, p. 37.) 


Chapter 442 as to admissibility of business entries in criminal cases. (See 29th 
report, pp. 27-32.) 


Chapter 465 relative to limitation on actions to recover legacies. (See 29th 
report, pp. 48-514.) 


Chapter 467 regulating procedure for attachment of wages. (See 29th report, 
pp. 12-13.) 


Chapter 528 for interlocutory reports to the Supreme Judicial Court in criminal 
cases. (See 29th report, pp. 36-37.) 


Chapter 552 relative to filing notices of certain actions in probate courts to 
protect executors and administrators from liability for claims against 
estates of which they have no notice. (See 29th report, pp. 26-27.) 


Chapter 556 shifting jurisdiction from the probate courts to the district courts 
under the “uniform” reciprocal act for enforcement of support of de- 
pendents. (See 29th report, pp. 16-23.) 


Chapter 616 re-enacting in substance Chapter 387 of 1934 (repealed in 1943) 
providing district courts with exclusive original jurisdiction of actions 
of tort arising out of the operation of motor vehicles. (See 29th report, 
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The Judicial Council was created in 1924 “for the continuous 
study of the judicial system . . . the work accomplished and the re- 
sults produced by that system and its various parts” (as stated in the 
act on page 4 of each report). It was created on the recommendation 
in the 2nd report of the Judicature Commission which started the 
movement for Judicial Councils throughout the country. The Judi- 
cature Commission consisted of Hon. Henry N. Sheldon (former 
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justice of the Superior and of the Supreme Judicial Courts), Addison 
L. Green of Holyoke and George R. Nutter of Boston. 


As stated in the “Handbook of the National Conference of Ju- 
dicial Councils for 1940,” “It was not until the Massachusetts Judi- 
cature Commission in 1921 recommending creation of a judicial 
council in that state, that the movement attained semblance.” 


The Council is a purely advisory body. The 14th report in 1938 
contained a history of the Massachusetts Council and of its work, 
up to that time. The 15th report contained the cumulative contents 
of the first fifteen reports and this was continued for the later re- 
ports in the Appendix, to the 26th report in 1950. A cumulative 
index appears in the 27th report. 


A new chapter in the legal history of Massachusetts was begun 
by the reports which contain the history and reasons, not to be 
found elsewhere, for much if not most of the varied legislation re- 
lating to the daily practice of the bench and bar since 1919 (as 
shown by the list of statutes herewith). Reprints of all the reports 
have appeared regularly in the Massachusetts Law Quarterly for 
the information of the bench and of all members of the Massa- 
chusetts Bar Association (now about 4,800) throughout the com- 
monwealth. 


Many persons are not familiar with the structure of the Judicial 
Council. It consists of ex officio, or delegated, representatives of 
the Supreme Judicial Court, the Superior Court, the Land Court 
and the Municipal Court of the City of Boston, a probate court 
judge and a district court judge appointed by the Governor and 
Council, and four members of the bar also appointed by the Gover- 
nor for four year terms, or to fill vacancies. The Council selects its 
own chairman, vice-chairman and secretary. 


The Massachusetts Constitution provides in Article II of Chap- 
ter VI that “no judge of the Supreme Judicial Court shall hold 
any other office or place, under the authority of the Commonwealth 

. . except the offices of justice of the peace through the State.” 
This has been interpreted to exclude sitting justices of the Supreme 
Judicial Court from service as members of the Council, accordingly, 
former Justices, Loring, Pierce and Cox, during their service on the 
Council, had all retired from that court before being appointed by 
the chief justice as members of the Council. 
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